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Highlights 


29465  Income  Tax  Treasury/IRS  provides  rules  for 
treatment  of  losses  on  small  business  stock. 

29482  Federal  Credit  Unions  NCUA  proposes  to 

establish  new  minimum  standards  for  surety  bond 
and  insurance  coverage. 

29680  Outer  Continental  Shelf  DOE  approves  new 

bidding  system  for  lease  sales  of  oil  and  gas  tracts. 
(Part  IV  of  this  issue) 

29474  Veterans’  Educational  Benefits  VA  and  DOD 

allow  reenlisted  individuals  to  resume  contributions 
to  the  Post-Vietnam  Era  Veterans  Educational 
Account. 

29457  National  Security  Items  Commerce/ITA  informs 
interested  parties  how  to  submit  comments  to  assist 
in  review  of  Commodity  Control  List. 

29662  National  Defense  Commerce/ITA  proposes  to 

establish  a  new  Defense  Priorities  and  Allocations 
System.  (Part  III  of  this  issue) 

29544  Health — Blood  HHS/PHS  commences  evaluation 
of  safety  and  effectiveness  of  computerized,  blood 
glucose  controlled  insular  infusion  systems. 
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Highlights 


29484  Drug  Traffic  Control  Justice/DEA  propose  to 
designate  Ketamine  as  a  Schedule  III  controlled 
substance. 

29456  Passports  and  Visas  Justice/INS  extends 

approval  period  for  visas  of  nonimmigrant  intra¬ 
company  transferees  from  one  year  to  three  years. 

29485  Minimum  Wages  Labor/ESA  extends  comment 
period  on  proposed  removal  of  rule  on  employment 
of  homeworkers  in  certain  industries. 

29453  Environmental  Protection— Water  USDA/ASCS 
extends  and  modifies  Experimental  Rural  Clean 
Water  Program. 

29474  Telephones  FCC  allows  all-party  consent  as  an 
alternative  to  beep  tone  warning  in  the  recording  of 
conversations.  The  Commission  also  removes 
prohibition  against  acoustic  and  inductive 
recording. 

29490  Endangered  and  Threatened  Wildlife  Interior/ 
FWS  proposes  to  redefine  “harm”  to  mean  act  or 
omission  which  injures  or  kills. 
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Privacy  Act  Documents 

29486  DOD 

29596  ED 

29583  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 
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29662  Part  III,  Commerce/ITA 

29680  Part  IV,  DOE 
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Agricultural  Marketing  Service 

RULES 

29454  Potatoes  (Irish)  grown  in  N.C.  and  Va. 

Agricultural  Stabilization  and  Conservation 
Service 

RULES 

29453  Experimental  rural  clean  water  program;  nation's 
streams  and  lakes,  pollution  reduction;  Federal 
financial  and  technical  assistance;  interim  rule  and 
request  for  comments 

Agriculture  Department 

See  also  Agricultural  Marketing  Service; 
Agricultural  Stabilization  and  Conservation 
Service;  Animal  and  Plant  Health  Inspection 
Service;  Rural  Electrification  Administration. 

NOTICES 

29493  Cheese,  domestic  Swiss;  price  undercutting 
determination 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

Meetings;  advisory  committees; 

29541  June;  date  change 

Animal  and  Plant  Health  Inspection  Service 
RULES 

Livestock  and  poultry  quarantine: 

29456  Exotic  Newcastle  disease 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

29574  Dance  Advisory  Panel 

29574,  Theater  Advisory  Panel  (3  documents) 

29575 

Civil  Aeronautics  Board 
NOTICES 

29583  Meetings;  Sunshine  Act 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Customs  Service 
RULES 

Organization  and  functions;  field  organization; 
ports  of  entry,  etc.: 

29462  Houston-Galveston  district,  etc.;  consolidation 

and  reorganization 

Defense  Department 

See  also  Defense  Investigative  Service. 

RULES 

Veterans  vocational  rehabilitation  and  education: 
29474  Post-Vietnam  era  veterans’  educational 

assistance  fund;  resumption  of  contributions 
upon  reenlistment 


Defense  Investigative  Service 

PROPOSED  RULES 

29486  Privacy  Act;  implementation 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 

29484  Ketamine 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

29502  A.  Johnson  &  Co.  Inc. 

29502  Texas  Gas  Exploration  Corp. 

29503  Witco  Chemical  Corp. 

Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

29502  Puget  Sound  Power  &  Light  Co.;  correction 

Education  Department 
NOTICES 

29596  Privacy  Act;  systems  of  records;  annual  publication 

Employment  and  Training  Administration 
NOTICES 

Unemployment  compensation;  extended  benefit 
periods: 

29558  Delaware 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission;  Western 
Area  Power  Administration. 

RULES 

Outer  Continental  Shelf  oil  and  gas  leasing: 

29680  Bidding  system,  “variable  net  profit  share" 

NOTICES 

Consent  orders: 

29497  Commonwealth  Oil  Refining  Co.,  Inc. 

29499  Tenneco  Oil  Co. 

International  atomic  energy  agreements;  civil  uses; 
subsequent  arrangements: 

29497  Turkey 

Meetings: 

29496  National  Petroleum  Council 

Patent  licenses,  exclusive: 

29495  Murray  Enterprises 

29495  Rexnord,  Inc. 

29496  Plutonium-238;  sales  price  increase;  inquiry 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

29488  Ohio 

NOTICES 
Meetings: 

29532  FIFRA  Scientific  Advisory  Panel 

Pesticides;  tolerances  in  animal  feeds  and  human 
food: 

29530  Reuter  Laboratories,  Inc. 
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Toxic  and  hazardous  substances  control: 

29529,  Confidential  information  and  data  transfer  to 

29531  contractor  (2  documents) 

29530  Premanufacture  exemption  applications 

29524-  Premanufacture  notices  receipts  (3  documents) 

29527 

29523  Premanufacture  notices  receipts  correction 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

29474  Recording  devices,  use  in  connection  with 
telephone  service 

PROPOSED  RULES 

Radio  stations:  table  of  assignments: 

29488  Hawaii 

NOTICES 

29532,  AM  broadcast  applications  accepted  for  filing  and 
29537  notification  of  cut-off  date  (2  documents) 

29532  Canadian  standard  broadcast  stations:  notification 
list 

Hearings,  etc.: 

29533  RCA  American  Communications,  Inc. 

29537  Television  broadcast  applications  accepted  for 

filing  and  notification  of  cut-off  date 

Federal  Election  Commission 

NOTICES 

29583  Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities: 

29459  Annual  reports  (Form  No.  1,  Class  A  and  B); 

elimination  of  requirement  for  Federal  entities  to 
file  reports 

NOTICES 

Natural  Gas  Policy  Act  of  1978: 

29506,  Jurisdictional  agency  determinations  (2 

29510  documents) 

Federal  Maritime  Commission 

NOTICES 

29537  Agreements  filed,  etc. 

Freight  forwarder  licenses: 

29538  M-Z  International 

29538  Reliable  Traffic  Service 

Federal  Mine  Safety  and  Health  Review 

Commission 

NOTICES 

29583  Meetings;  Sunshine  Act  (2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

29538  American  National  Bancorp.,  Inc. 

29540  Firstbank  Holding  Co.  of  Colorado 

29540  K.J.B.  Enterprises,  Inc. 

29540  Kansas  Bancshares,  Inc. 

29540  Marine  Bancorp,  Inc. 

29540  New  England  Merchants  Co.,  Inc. 

29541  Northshore  Bancshares,  Inc. 

29541  Quitman  Bancshares,  Inc. 

29541  Salem  National  Bancorporation 

29541  Sweetwater  Valley  Corp. 

29583  Meetings;  Sunshine  Act 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

29538  Manufacturers  Hanover  Corp.  et  al. 


29539  Security  New  York  State  Corp.  et  al. 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

29458  Godfrey  Co. 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
29581  Cornhusker  Casualty  Co. 

29581  Delta  Casualty  Co. 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

29481  Final  rules;  deferral  of  effective  dates  and  request 
for  comments 

PROPOSED  RULES 

29490  Endangered  and  threatened  wildlife  and  plants; 
definition  of  “harm” 

NOTICES 

Environmental  statements;  availability,  etc.: 

29545  Peregrine  falcon  restoration  in  eastern  United 

States 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

29464  Fenbendazole  with  trichlorfon 

NOTICES 

29542  Animal  drug  documents,  preambles;  compilation 
29542,  Tomato  juice;  identity  standards  deviation; 

29543  temporary  permits  for  market  testing  (4  documents) 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
Public  Health  Service. 

Heritage  Conservation  and  Recreation  Service 

NOTICES 

Historic  Places  National  Register;  pending 
minations: 

29545  Georgia  et  al. 

Immigration  and  Naturalization  Service 

RULES 

29456  Nonimmigrant  classes;  intra-company  transferees; 
admittance  extended  to  3  years 

Interior  Department 

See  Fish  and  Wildlife  Service;  Heritage 
Conservation  and  Recreation  Service;  Land 
Management  Bureau;  Reclamation  Bureau. 

Internal  Revenue  Service 

RULES 

Income  taxes: 

29465  Small  business  stock;  treatment  of  losses 

International  Trade  Administration 

RULES 

Export  licensing: 

29457  Commodity  control  list  review  procedures 

PROPOSED  RULES 

Export  licensing: 

29662  Defense  priorities  and  allocations  system 
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NOTICES 

Antidumping: 

29494  Expanded  metal  of  base  metal  from  Japan 

International  Trade  Commission 

NOTICES 

29584  Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders;  various  companies: 
29480  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad 
Co.;  track  use  by  various  railroads 
NOTICES 
Motor  carriers: 

29546  Fuel  costs  recovery,  expedited  procedures 
29547,  Permanent  authority  applications  (5  documents) 

29549-29553 

29547  Permanent  authority  applications;  restriction 
removals 

Railroad  operation,  acquisition,  construction,  etc.: 
29546  Chicago  South  Shore  &  South  Bend  Railroad 

Justice  Department 

See  also  Drug  Enforcement  Administration; 
Immigration  and  Naturalization  Service. 

NOTICES 

Meetings: 

29556  Attorney  General’s  Task  Force  on  Violent  Crime 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefit  Programs  Office; 

Wage  and  Hour  Division. 

NOTICES 

Adjustment  assistance: 

29573  Allegheny  Foundry  Co.  et  al. 

29570  Asheville  Mica  Co. 

29571  Dram  Molding,  Inc.,  et  al. 

29572  Hoover  Universal,  Inc. 

29574  VRN,  International 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

29544  New  Mexico  generating  station;  transmission  line 
form  station  to  Los  Angeles  Basin,  Calif. 

National  Credit  Union  Administration 

PROPOSED  RULES 

Federal  credit  unions: 

29482  Surety  bond  and  insurance  coverage;  minimum 
standards 

NOTICES 

29575  Consumer  examination  reports,  release;  proposed 
policy  statement;  inquiry 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Procurement: 

29495  National  Climatic  Center;  review  of  Government 
versus  contract  operation  of  computer  facilities 


Nuclear  Regulatory  Commission 

RULES 

Environmental  protection;  licensing  and  regulatory 
policy  and  procedures: 

29457  Alternative  site  reviews;  procedures  and 

performance  criteria;  effective  date  corrected 

NOTICES 

Applications,  etc.: 

29576  Duke  Power  Co. 

29576  Rochester  Gas  &  Electric  Corp. 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  development,  enforcement,  etc.: 

29558  Arizona 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

29563  Carpenters  Pension  Trust  for  Southern  California 

29559  Fireman’s  Fund  American  Incentive  Savings  and 
Supplemental  Retirement  Plan  and  Trust 

29564  Fisher  Employees’  Profit  Sharing  Plan  and  Trust 

29560  Rochester  Internal  Medicine  Professional 
Association  Employees  Retirement  Plan 

29561  Scudder,  Stevens  &  Clark  et  al. 

29566  Straub  Clinic  &  Hospital  Inc. 

29568  Tharco  Affiliated  Companies  Profit  Sharing  Plan 
Trust 

29560  Utah  Carpenters  &  Cement  Masons’  Vacation 
Trust  Fund 

Public  Health  Service 

NOTICES 

Medical  technology  scientific  evaluations: 

29544  Labor  and  delivery  or  surgery,  stressful;  safety 
and  clinical  effectiveness  of  computerized,  blood 
glucose  controlled  insulin  infusion  systems 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

29544  Central  Arizona  Project,  water  allocations,  Ariz. 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

29493  Garkane  Power  Association,  Inc. 

29493  Kaw  Valley  Electric  Cooperative  Co.,  Inc. 

29494  Pioneer  Electric  Cooperative,  Inc. 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

29576  Frank  Russell  Investment  Co. 

29578  Northeast  Utilities 

State  Department 

NOTICES 

29578  Nuclear  Technology  and  Safeguards  Office;  U.S. — 
International  Atomic  Energy  Agency  safeguards 
agreement,  implementation;  interagency  procedures 


National  Transportation  Safety  Board  Treasury  Department 

notices  See  Customs  Service;  Fiscal  Service;  Internal 

29584  Meetings;  Sunshine  Act  (2  documents)  Revenue  Service. 
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Veterans  Administration 

RULES 

Vocational  rehabilitation  and  education: 

29474  Post-Vietnam  era  veterans’  educational 

assistance  fund;  resumption  of  contributions 
upon  reenlistment 
NOTICES 
Meetings: 

29581  Special  Medical  Advisory  Group 

Wage  and  Hour  Division 

PROPOSED  RULES 

29485  Homeworkers:  employment  in  certain  industries; 
CFR  Part  removed;  extension  of  time 

Western  Area  Power  Administration 

NOTICES 

29521  Central  Valley  Project,  Calif.;  power  marketing 
plan;  forum  and  inquiry 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 

29574  Dance  Panel  (Dance  Touring  Program), 

Washington,  D.C.  (partially  open),  6-29  through 
7-2-81 

29575  Theater  Panel,  Washington,  D.C.  (partially  open), 
6-30  and  7-1-81 

29574  Theatre  Panel  (Playwrights  Fellowships  Section), 
Washington,  D.C.  (closed),  6-29-81 

29575  Theater  Panel  (Small  Professional  Companies), 
Washington,  D.C.  (closed),  7-2  and  7-3-81 

ENERGY  DEPARTMENT 

29496  National  Petroleum  Council,  Environmental 

Conservation  Committee,  Water  Quality  Task 
Group,  Denver,  Colo,  (open),  6-15-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

29532  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
(FIFRA)  Scientific  Advisory  Panel,  Arlington,  Va. 
(open),  6-17  through  6-19-81 

JUSTICE  DEPARTMENT 

29556  Attorney  General’s  Task  Force  on  Violent  Crime, 
Chicago,  Ill.  (open),  6-17  and  6-18-81 

VETERANS  ADMINISTRATION 

29581  Special  Medical  Advisory  Group,  Washington,  D.C. 
(open),  6-24  and  6-25-81 

CHANGED  MEETING 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration — 

29541  Basic  Psychopharmacology  and  Neuropsychology 
Research  Review  Committee,  Silver  Spring,  Md. 
(partially  open),  changed  from  6-18  and  6-19-81  to 
6-17  through  6-19-81 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  700 

Experimental  Rural  Clean  Water 
Program  (RCWP) 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA). 
action:  Interim  Rule. 

SUMMARY:  This  interim  rule  will  amend 
the  existing  regulations  governing  the 
Rural  Clean  Water  Program  (RCWP). 

The  purpose  of  the  experimental  RCWP 
is  to  reduce  agricultural  pollution  of  the 
Nation’s  streams  and  lakes.  The 
program  provides  Federal  financial  and 
technical  assistance  to  encourage 
agricultural  producers  to  voluntarily 
perform  Best  Management  Practices 
(BMPs)  to  control  agriculture  non-point 
pollution.  This  interim  rule  amends  the 
current  regulations  to  provide  authority 
for  the  Secretary  of  Agriculture  to 
approve  projects  using  funds  which 
have  been  or  may  be  appropriated  for 
fiscal  year  1981  and  subsequent  fiscal 
years.  Further,  this  rule  redefines  cost- 
sharing  for  BMPs  under  the  RCWP  to 
include  compensation  for  the  producer’s 
loss  of  income  from  crops  when  the 
cropland  is  converted  to  a  permanent 
vegetative  cover  or  trees  to  further  the 
goals  of  the  RCWP.  The  interim  rule  also 
updates  and  clarifies  language  in  the 
existing  regulations. 
dates:  Interim  rule  effective  June  1, 

1981;  comments  must  be  received  on  or 
before  August  3, 1981. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  to:  Director, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  USDA,  P.O. 
Box  2415,  Washington,  D.C.  20013; 
telephone  202-447-6221. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Henry,  Chief,  Conservation  and 
Environmental  Protection  Division, 

ASCS,  USDA,  P.O.  Box  2415, 

Washington,  D.C.  20013;  telephone  202- 
447-7333.  The  Final  Economic  Impact 
Statement  describing  the  options 
considered  in  developing  this  rule  will 
be  available  when  completed,  upon 
request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  The  title 
and  number  of  the  Federal  Assistance 
Program  to  which  this  notice  applies  is: 
Title — Rural  Clean  Water  Program; 
Number-10.068;  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
action  will  not  have  a  significant  impact 
specifically  on  area  and  community 
development.  Therefore,  review  as 
established  by  OMB  Circular  A-95  was 
not  used  to  assure  that  units  of  local 
governments  are  informed  of  this  action. 
This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  classified  as  ‘‘not  major.” 
The  emergency  nature  of  this  action 
makes  it  impractical  for  the  agency  to 
follow  the  procedures  of  Executive 
Order  12291  with  respect  to  this  rule. 

The  Secretary  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without 
opportunity  for  a  public  comment  period 
of  this  action.  Final  regulations  were 
published  in  the  Federal  Register  on 
March  4, 1980  (45  FR  14006)  setting  forth 
the  provisions  for  carrying  out  an 
experimental  1980  Rural  Clean  Water 
Program  (RCWP)  as  authorized  in  the 
Agriculture,  Rural  Development  and 
Related  Agencies  Appropriations  Act, 
Fiscal  Year  1980  (Pub.  L.  96-108,  93  Stat. 
821,  835,  approved  November  9, 1979). 
These  regulations  applied  only  to 
projects  approved  by  the  Secretary  with 
funds  appropriated  for  fiscal  year  1980. 
An  additional  $20  million  was 
appropriated  in  the  Agriculture,  Rural 
Development  and  Related  Agencies 
Appropriations  Act,  Fiscal  Year  1981 
(Pub.  L.  96-528,  94  Stat.  3095,  3111, 
approved  December  15, 1980)  for  the 
approval  of  RCWP  projects.  The 
Secretary  is  preparing  to  announce 
approval  of  RCWP  projects  in  early  May 
1981.  The  provisions  of  this  rule  are 
needed  to  provide  authority  for 
approving  new  projects  beyond  the  1980 
fiscal  year. 

Accordingly,  pursuant  to  the 
administrative  rulemaking  requirements 


as  provided  for  by  Secretary’s 
Memorandum  1955  and  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  advance 
notice  and  other  public  rulemaking 
requirements  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest.  Thus,  this  interim  rule 
shall  become  effective  upon  date  of 
filing  with  the  Director,  Office  of  the 
Federal  Register.  Comments  will  be 
solicited  for  60  days  after  publication  of 
this  document.  This  interim  rule  will  be 
scheduled  for  review  so  that  a  final 
document  discussing  comments  received 
and  any  amendments  required  can  be 
published  in  the  Federal  Register  as 
soon  as  possible.  The  emergency  nature 
of  this  action  also  warrants  this 
publication  without  completion  of  a 
Final  Impact  Statement.  A  final 
economic  impact  statement  will  be 
prepared  after  public  comment  has  been 
received  and  will  be  available  upon 
request. 

The  experimental  RCWP  provides 
long-term  financial  assistance  to  owners 
and  operators  having  control  of 
agricultural  land.  The  purpose  of  this 
assistance  is  to  install  and  maintain 
BMPs  to  control  agricultural  nonpoint 
source  pollution  to  improve  water 
quality. 

One  of  the  most  cost-effective  BMPs, 
in  terms  of  reducing  soil  loss  and  thus 
reducing  runoff  of  pollution,  is  the 
establishment  of  permanent  vegetative 
cover  on  land  previously  devoted  to 
crop  production.  However,  converting 
cropland  from  other  uses  to  vegetative 
cover  or  trees  can  result  in  loss  of 
income  for  the  farmer.  In  order  to 
achieve  the  desired  participation  in 
RCWP,  it  is  desirable  that  loss  of 
income  during  the  first  twelve  months 
following  conversion  of  cropland  to 
permanent  vegetative  cover  or  trees  be 
included  as  part  of  the  eligible  cost  of 
establishing  BMPs  where  the  vegetative 
cover  is  not  harvested  or  grazed  during 
that  period. 

To  this  end,  the  rule  provides  that 
assistance  under  the  RCWP  may  include 
compensation  for  loss  of  income  from 
crops  during  the  first  twelve  months 
following  conversion  of  cropland  to 
permanent  vegetative  cover  or  trees  to 
carry  out  the  purposes  of  RCWP. 
Producers  may  be  so  compensated  only 
when  harvesting  or  grazing  of  the 
vegetative  cover  is  restricted  during  the 
first  twelve  months  following 
conversion,  except  the  State  ASC 
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committee,  with  the  agreement  of  the 
State  Extension  agronomist,  may 
approve  harvesting  during  the  first  year 
with  appropriate  reduction  in  cost¬ 
sharing.  Under  the  previous  rule,  it  was 
not  specifically  stated  that  the  producer 
could  be  compensated  for  loss  of  income 
for  approved  land  use  conversion  to 
vegetative  cover  or  trees. 

Accordingly,  the  regulations  at  7  CFR 
Part  700  are  revised  to  read  as  follows: 

Interim  Rule 

1.  The  table  of  contents  is  amended 
by  revising  the  heading  of  the  table  of 
contents  to  read: 

PART  700— EXPERIMENTAL  RURAL 
CLEAN  WATER  PROGRAM 

2.  Section  700.1(a)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  inserting  the  phrase  “and 
subsequent  Appropriations.” 

3.  Section  700.2  of  the  regulations  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§700.2  Objective. 

***** 

(a)  Improve  impaired  water  use  and 
quality  in  the  approved  project  area  in 
the  most  cost-effective  manner  possible 
in  keeping  with  the  provision  of 
adequate  supplies  of  food,  fiber,  and  a 
quality  environment. 
***** 

§  700.3  [Amended] 

4.  Section  700.3  of  the  regulations  is 
amended  by  removing  the  period  after 
the  words  “  *  *  *  the  1980 
Appropriations  Act”  in  the  first  sentence 
of  the  preamble  and  inserting  in  lieu 
thereof  the  words  “and  subsequent 
Appropriations.". 

5.  Section  700.4  of  the  regulations  is 
amended  by  revising  paragraph  (h)  to 
read  as  follows: 

§  700.4  Definitions. 

***** 

(h)  BMP  Costs.  The  amount  of  money 
actually  paid  or  obligated  to  be  paid  by 
the  participant  for  equipment  use, 
materials  and  services  for  carrying  out 
BMPs  or  an  identifiable  unit  of  a  BMP. 
Loss  of  income  from  crops  during  the 
first  twelve  months  following  the 
conversion  of  productive  cropland  to 
permanent  vegetative  cover  or  trees  may 
be  considered  a  part  of  the  BMP  cost  for 
a  project  where  it  is  determined  that 
harvesting  or  grazing  restrictions  are 
necessary  in  order  to  establish  properly 
the  practice  and  the  reimbursement  for 
loss  of  income  is  necessary  to  provide 
incentives  to  achieve  an  adequate  level 
of  participation  as  defined  in  7  CFR 
700.4(a).  If  the  participant  uses  personal 


resources,  the  cost  includes  the 
computed  value  of  personal  labor, 
equipment  use,  and  materials. 

V  *  *  *  * 

§700.5  [Amended] 

6.  Section  700.5(g)  of  the  regulations  is 
amended  (a)  by  removing  the  phrase 
"Economics,  Statistics  and  Cooperative 
Service  (ESCS)”  and  inserting  in  lieu 
thereof  the  phrase  “Economics  and 
Statistics  Service  (ESS)”  and  (b)  by 
removing  the  acronym  “ESCS”  and 
inserting  in  lieu  thereof  the  acronym 
"ESS”  wherever  it  appears. 

7.  Section  700.5  of  the  regulations  is 
amended  by  revising  subparagraph  (i)(7) 
to  read  as  follows: 

§  700.5  Responsibilities. 

***** 

(i)  *  *  * 

(7)  Annually  review  the  plans  of  work 
and  recommend  changes  in  the  projects. 

8.  Section  700.5(j)  of  the  regulations  is 
amended  by  redesignating 
subparagraphs  (2),  (3),  (4),  (5),  (6),  and 
(7)  as  (3),  (4),  (5),  (6),  (7),  and  (8), 
respectively  and  by  adding  a  new 
subparagraph  (2)  to  read  as  follows: 

§  700.5  Responsibilities. 


(2)  Insure  that  each  project 
application  referred  to  the  state  ASC 
committee  includes  a  water  quality 
monitoring  plan  which  specifies  the 
organization(s)  responsible  for  general 
monitoring,  including  cost  and  budget 
breakdown  by  organization(s). 
***** 

9.  Section  700.15  of  the  regulations  is 
amended  by  revising  the  heading  of  the 
Section  to  read  “Transfer  of  Funds”  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  700. 15  T ransf er  of  funds. 

***** 

(b)  ASCS  will  transfer  funds  to  the 
applicable  agency  or  organization 
providing  specific  technical  assistance 
and/or  expanded  informatioin  and 
education.  The  transfer  will  be  made  on 
a  project  by  project  basis. 

10.  Section  700.21  of  the  regulations  is 
amended  by  revising  subparagraph  (a), 
redesignating  subparagraph  (b)  as 
subparagraph  (c),  and  adding  a  new 
subparagraph  (b)  to  read  as  follows: 

§  700.21  Eligible  person  (participant). 

(a)  Any  land  owner  or  operator  whose 
land  or  activities  in  a  project  area  is 
contributing  to  the  area’s  agricultural 
nonpoint  source  water  quality  problems 
and  who  has  an  approved  water  quality 
plan  is  eligible  to  enter  into  an  RCWP 


contract.  For  the  purpose  of  this  section, 
an  eligible  person  is  an  individual, 
partnership,  corporation  (except 
corporations  whose  stock  is  publicly 
traded),  Indian  tribe,  irrigation  district 
or  other  entity. 

(b)  Federal,  State  or  local 
governments,  or  subdivisions  thereof 
(except  irrigation  districts),  are  not 
considered  as  an  eligible  person  for 
RCWP  contracts. 

(c)  This  program  will  be  conducted  in 
compliance  with  all  requirements 
respecting  nondiscrimination  as 
contained  in  the  Civil  Rights  Act  of  1964 
and  amendments  thereto  and  the 
Regulations  of  the  Secretary  of 
Agriculture  (7  CFR  15.1-15.12). 

11.  Section  700.24  of  the  regulations  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  700.24  Cost-sharing. 

(a)  The  maximum  cost-share  for  each 
project  will  be  approved  by  the 
Secretary,  taking  into  consideration  the 
recommendation  of  the  NCC.  The 
Federal  cost-share  for  each  BMP  shall 
not  exceed  75  percent  of  the  cost  of 
carrying  out  the  practice  unless 
otherwise  approved  by  the 
Administrator,  ASCS. 
***** 

(Pub.  L.  96-108,  93  Stat.  821,  835.) 

Signed  at  Washington,  D.C.,  May  28, 1981. 
Richard  E.  Lyng, 

Acting  Secretary. 

[FR  Doc.  81-16507  Filed  6-1-81;  8:45  am) 

BILLING  CODE  3410-05-M 


Agricultural  Marketing  Service 

7  CFR  Part  953 

Irish  Potatoes  Grown  in  the 
Southeastern  States;  Handling 
Regulation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  requires  fresh 
market  shipments  of  potatoes  grown  in 
designated  counties  of  Virginia  and 
North  Carolina  to  be  inspected  and  meet 
minimum  grade  and  size  requirements.  It 
should  promote  orderly  marketing  of 
such  potatoes  and  keep  less  desirable 
qualities  and  sizes  from  being  shipped  to 
consumers. 

EFFECTIVE  DATE:  June  5, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Porter,  Chief,  Vegetable 
Branch,  F&V,  AMS,  USDA,  Washington, 
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D.C.  20250,  (202)  447-2615.  The  Final 
Impact  Statement  relating  to  this  final 
rule  is  available  upon  request  from  Mr. 
Porter. 

SUPPLEMENTARY  INFORMATION:  This  ' 
final  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  classified  “not 
significant”  and  not  a  major  rule. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  not 
measurably  affect  costs  for  the  directly 
regulated  handlers. 

Marketing  Agreement  No.  104  and 
Order  No.  953,  both  as  amended, 
regulate  the  handling  of  potatoes  grown 
in  designated  counties  of  Virginia  and 
North  Carolina.  This  program  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The 
Southeastern  Potato  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 

Notice  of  rulemaking  was  published  in 
the  May  8, 1981,  Federal  Register  (46  FR 
25625).  The  notice  afforded  interested 
persons  through  May  23, 1981,  to  file 
written  comments  on  the  proposal.  None 
was  filed. 

This  regulation  is  based  upon 
recommendations  made  by  the 
committee  at  its  public  meeting  in 
Norfolk,  Virginia,  on  April  9, 1981. 

The  grade  and  size  requirements  are 
the  same  as  those  which  have  been 
issued  during  past  seasons.  They  are 
necessary  to  prevent  potatoes  of  poor 
quality  or  undesirable  sizes  from  being 
distributed  to  fresh  market  outlets.  The 
regulation  will  benefit  consumers  and 
producers  by  standardizing  and 
improving  the  quality  of  the  potatoes 
shipped  from  the  production  area. 

Again  this  season  the  minimum 
quantity  exemption  will  be  five 
hundredweight.  This  should  relieve  the 
burden  on  handling  noncommercial 
quantities  of  potatoes  and  allow  direct 
marketing  outlets  to  operate  in  greater 
freedom. 

Exceptions  are  provided  to  certain  of 
these  requirements  to  recognize  special 
situations  in  which  such  requirements 
would  be  inappropriate  or  unreasonable. 

Shipments  will  be  allowed  to  certain 
special  purpose  outlets  without  regard 
to  the  grade,  size,  and  inspection 
requirements,  provided  that  safeguards 
are  met  to  prevent  such  potatoes  from 
reaching  unauthorized  outlets. 

Shipments  for  use  as  livestock  feed  will 
be  so  exempt  because  requirements  for 
this  outlet  differ  greatly  from  those  for 


fresh  market.  Since  no  purpose  would  be 
served  by  regulating  potatoes  used  for 
charity  purposes,  such  shipments  also 
will  be  exempt.  Also,  potatoes  for  most 
processing  uses  are  exempt  under  the 
legislative  authority  for  this  part. 

After  consideration  of  all  relevant 
matters,  including  the  proposal  in  the 
notice,  it  is  found  that  the  following 
handling  regulation  will  tend  to 
effectuate  the  declared  policy  of  the  act 
by  setting  the  minimum  grade,  size  and 
inspection  requirements  which  the 
Secretary  has  found  should  be 
maintained  for  orderly  marketing. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after  its 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
potatoes  grown  in  the  production  area 
will  begin  on  or  about  the  effective  date 
of  June  5, 1981,  (2)  to  maximize  benefits 
to  producers,  the  regulations  should 
apply  to  as  many  shipments  as  possible 
during  the  marketing  season,  and  (3) 
handlers  under  this  part  should  be  able 
to  complete  by  June  5, 1981,  all 
preparations  to  comply  with  the 
regulation,  which  is  similar  to  those  of 
previous  marketing  seasons. 

§  953.320  [Removed] 

Section  953.320  (45  FR  56353,  May  30, 
1980)  is  hereby  removed  and  a  new 
§  953.321  is  added  as  follows: 

§  953.321  Handling  regulation. 

During  the  period  June  5  through  July 
31, 1981,  no  person  shall  ship  any  lot  of 
potatoes  produced  in  the  production 
area  unless  such  potatoes  meet  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  or  unless  such  potatoes 
are  handled  in  accordance  with 
paragraphs  (c)  and  (d)  or  (e)  of  this 
section. 

(a)  Minimum  grade  and  size 
requirements.  All  varieties  U.S.  No.  2,  or 
better  grade,  IV2  inches  (38.1  mm) 
minimum  diameter. 

(b)  Inspection.  Except  as  provided  in 
paragraphs  (c)  and  (e),  no  handler  shall 
ship  any  potatoes  unless  an  appropriate 
inspection  certificate  covering  them  has 
been  issued  by  the  Federal-State 
Inspection  Service  and  the  certificate  is 
valid  at  the  time  of  shipment. 

(c)  Special  purpose  shipments.  The 
grade,  size,  and  inspection  requirements 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section  shall  not  apply  to  potatoes 
shipped  for  canning,  freezing,  “other 
processing”  as  hereinafter  defined, 
livestock  feed  or  charity,  except  that  the 
handler  of  them  shall  comply  with  the 
safeguard  requirements  of  paragraph  (d) 
of  this  section. 


(1)  Safeguards.  Each  handler  making 
shipments  of  potatoes  for  canning, 
freezing,  "other  processing,”  livestock 
feed,  or  charity  in  accordance  with 
paragraph  (c)  of  this  section  shall: 

(1)  Notify  the  committee  of  intent  to 
ship  potatoes  pursuant  to  paragraph  (c) 
of  this  section  by  applying  on  forms 
furnished  by  the  committee  for  a 
Certificate  of  Privilege  applicable  to 
such  special  purpose  shipments. 

(2)  Obtain  an  approved  Certificate  of 
Privilege; 

(3)  Prepare  on  forms  furnished  by  the 
committee  a  special  purpose  shipment 
report  for  each  such  individual 
shipment;  and 

(4)  Forward  copies  of  such  special 
purpose  shipment  report  to  the 
committee  office  and  to  the  receiver 
with  instructions  to  the  receiver  to  sign 
and  return  a  copy  to  the  committee’s 
office.  Failure  of  the  handler  or  receiver 
to  report  such  shipments  by  promptly 
signing  and  returning  the  applicable 
special  purpose  shipment  report  to  the 
committee  office  shall  be  cause  for 
suspension  of  such  handler’s  Certificate 
of  Privilege  applicable  to  such  special 
purpose  shipments. 

(e)  Minimum  quantity  exemption. 

Each  handler  may  ship  up  to,  but  not  to 
exceed,  five  hundredweight  of  potatoes 
any  day  without  regard  to  the  inspection 
and  assessment  requirements  of  this 
part,  but  this  exception  shall  not  apply 
to  any  portion  of  a  shipment  that 
exceeds  five  hundredweight  of  potatoes. 

(f)  Definitions.  The  term  “U.S.  No.  2” 
shall  have  the  same  meaning  as  when 
used  in  the  U.S.  Standards  for  Grades  of 
Potatoes  as  amended  (7  CFR  2851.1540 
through  2851.1566),  including  the 
tolerances  set  forth  in  it.  The  term 
“other  processing”  has  the  same 
meaning  as  the  term  appearing  in  the  act 
and  includes,  but  is  not  restricted  to, 
potatoes  for  dehydration,  chips, 
shoestrings,  starch,  and  flour.  It  includes 
only  that  preparation  of  potatoes  for 
market  which  involves  the  application 
of  heat  or  cold  to  such  an  extent  that  the 
natural  form  or  stability  of  the 
commodity  undergoes  a  substantial 
change.  The  act  of  peeling,  cooling, 
slicing,  dicing,  or  applying  material  to 
prevent  oxidation  does  not  constitute 
“other  processing.”  All  other  terms  used 
in  this  section  shall  have  the  same 
meaning  as  when  used  in  Marketing 
Agreement  No.  104  and  this  part,  both  as 
amended. 

(g)  Applicability  to  imports.  Pursuant 
to  §  8e  of  the  act  and  §  980.1  “Import 
regulations”  (7  CFR  980.1),  Irish  potatoes 
of  the  round  white  type  imported  during 
the  effective  period  of  this  section  shall 
meet  the  grade,  size,  quality,  and 
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maturity  requirements  specified  in 
paragraph  (a)  of  this  section. 

(h)  Forms.  Forms  required  for 
operation  under  this  part  are  subject  to 
clearance  by  the  Office  of  Management 
and  Budget  and  are  in  the  process  of 
review.  They  shall  not  become  effective 
until  such  time  as  clearance  by  the  OMB 
has  been  obtained. 

(Secs.  1-19,  48  Stat.  31,  as  amended  (7  U.S.C. 
601-674)) 

Dated:  May  28, 1981,  to  become  effective 
June  5, 1981. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

[FR  Doc.  81-16421  Filed  6-1-81;  8:45  am] 

BILLING  CODE  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

Nonimmigrant  Classes;  Intra-Company 
Transferees;  Admittance  Extended  to 
Three  Years 

agency:  Immigration  and  Naturalization 
Service. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  the 
maximum  initial  approval  period  for 
nonimmigrant  visa  petitions  filed  in 
behalf  of  aliens  classified  under  section 
101(a)(15)(L)  of  the  Act  (intracompany 
transferees)  from  one  year  to  three 
years.  Experience  with  the 
administration  of  this  category  of 
nonimmigrants  shows  that  the  extension 
of  the  initial  approval  period  would 
greatly  benefit  the  public  without 
adversely  affecting  enforcement  of  the 
Act. 

EFFECTIVE  DATE:  June  2, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information: 

Stanley  J.  Kieszkiel,  Acting  Instructions 
Officer,  Immigration  and  Naturalization 
Service,  425  I  Street  NW.,  Washington, 
D.C.  20536.  Telephone:  (202)  633-3048 
For  specific  information: 

Bert  C.  Rizzo,  Immigration  Examiner, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Washington,  D.C. 
20536.  Telephone:  (202)  633-3946 
SUPPLEMENTARY  INFORMATION:  The 
Service’s  experience  with  administering 
the  L-l  Program  (nonimmigrant  intra¬ 
company  transferees)  has  shown  that  it 
is  feasible  at  this  time  to  extend  the 
initial  approval  period  for  L-l  petitions 
from  one  to  three  years.  Extending  this 


period  of  initial  approval  to  three  years 
is  consistent  with  the  intent  of  Congress, 
which  intent  was  expressed  in  House 
Report  No.  91-851  of  March  3, 1970 
regarding  the  amendment  to  section 
101(a)(15)  of  the  Act  (8  U.S.C.  1101(a)(15)) 
(by  adding  subparagraph  (1). 
Subparagraph  (1)  was  added  by  section 
1(b)  of  Pub.  L.  91-225  (84  Stat.  116)  on 
April  7, 1970  to  facilitate  the  entry  into 
the  United  States  of  nonimmigrant  intra- 
company  transferees,  eliminating  the 
problem  faced  by  American  companies 
having  offices  abroad  in  transferring  key 
personnel  freely  within  the  organization. 
This  interchange  of  personnel  is 
important  since  it  offers  an  opportunity 
for  an  individual  to  advance  within 
worldwide  organizations  without  regard 
to  nationality.  It  enables  foreign 
nationals  to  learn  American 
management  techniques  by  placing  them 
in  key  positions  in  the  United  States  and 
thus,  through  such  experience,  enables 
them  to  more  effectively  manage  the 
affiliate  operations  of  U.S.  companies 
when  they  return  overseas.  Such 
intracompany  transfers  contribute 
immeasurably  to  the  growth  of 
American  entrerprise  throughout  the 
world  and  to  the  international  trade  of 
the  United  States. 

A  three  year  admission  under  the  “L” 
type  visa  as  an  initial  period  appears 
adequate  to  accomplish  the  goal  of  the 
L-program.  It  will  reduce  the  burden 
upon  beneficiaries  (intra-company 
transferees)  and  the  Service  to  apply  for 
and  process  applications  for  extensions 
because  the  initial  period,  previously 
limited  to  one  year,  proved  to  be 
insufficient  time  for  the  beneficiary  to 
gain  meaningful  experience.  Further, 
extending  the  initial  period  of  approval 
to  three  years  will  not  adversely  affect 
the  administration  or  enforcement  of  the 
L-program  because  the  responsibility  for 
maintaining  status  remains  with  the 
beneficiaries  of  these  petitions. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  is  not 
required  because  the  rule  is  less 
restrictive  than  the  former  rule  and 
provides  a  greater  benefit  to  the  public. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is 
amended: 

PART  214— NONIMMIGRANT  CLASSES 

In  §  214.2,  paragraph  (1)(1)  is  revised 
to  read  as  follows: 

§  214.2  Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

(1)  Intra-company  transferees — (1) 
Petition.  An  alien  defined  in  section 
101(a)(15)(L)  of  the  Act  must  be  the 


beneficiary  of  an  approved  visa  petition 
filed  on  Form  I-129B.  A  separate  petition 
for  each  beneficiary,  with  supporting 
documents,  must  be  filed  by  the 
petitioner  with  the  district  director 
having  administrative  jurisdiction  over 
the  place  in  the  United  States  where  the 
beneficiary  will  perform  temporary 
services.  A  petition  approved  under  this 
paragraph  is  valid  for  the  period  of 
established  need  for  the  beneficiary’s 
temporary  services  but  not  to  exceed 
three  years.  The  spouse  and  minor 
children  of  the  beneficiary  are  entitled 
to  the  same  nonimmigrant  classification 
if  accompanying  or  following  to  join 
him/her.  However,  neither  the  spouse 
nor  child  may  accept  employment  unless 
the  spouse  or  child  is  the  beneficiary  of 
an  approved  petition  filed  in  his/her 
behalf.  The  petitioner,  who  need  not  be 
a  United  States  resident,  must  be 
notified  of  the  decision  and,  if  the 
petition  is  denied,  of  the  reason  for  the 
denial  and  of  the  right  to  appeal  under 
Part  103  of  this  chapter. 
***** 

(Secs.  103  and  214;  8  U.S.C.  1103  and  1184) 
Certification 

In  accordance  with  5  U.S.C.  605(b),  this  rule 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities,  nor 
is  it  a  major  rule  as  defined  in  E.0. 12291 
because  the  rule  is  less  restrictive  than  the 
former  rule  and  provides  a  greater  benefit  to 
the  public.  • 

Dated:  March  4, 1981. 

David  Crosland, 

Acting  Commissioner  of  Immigration  and 
Naturalization. 

(FR  Doc.  81-16342  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 

Exotic  Newcastle  Disease;  and 
Psittacosis  or  Ornithosis  in  Poultry; 
Areas  Released  From  Quarantine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this 
amendment  is  to  release  a  portion  of 
Riverside  County,  a  portion  of  Los 
Angeles  County,  and  a  portion  of 
Orange  County  in  California  from  areas 
quarantined  because  of  exotic 
Newcastle  disease.  Surveillance  activity 
indicates  that  exotic  Newcastle  disease 
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no  longer  exists  in  the  areas 
quarantined. 

EFFECTIVE  DATE:  May  27, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  G.  Mason,  Chief,  National  Emergency 
Field  Operations,  Emergency  Programs, 
Veterinary  Services,  USDA,  Federal 
Building,  Room  751,  Hyattsville,  Md. 
20782,  301-436-8093. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  in 
conformce  with  Executive  Order  12291 
and  has  been  classified  as  not  a  “major 
rule.” 

The  Department  has  determined  that 
this  rule  will  have  an  annual  effect'on 
the  economy  of  less  than  $100  million, 
wijl  not  cause  a  major  increase  in  costs 
''or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  have  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Additionally,  Dr.  Harry  C.  Mussman, 
Adminstrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  removes  the  quarantines 
imposed  due  to  exotic  Newcastle 
disease  concerning  only  three  premises, 
only  one  of  which  is  owned  by  a  small 
entity.  That  entity  is  a  bird  dealer,  and 
there  are  hundreds  of  small  entities  in 
the  country  which  are  bird  dealers. 

Therefore,  this  amendment  releases  a 
portion  of  Riverside  County,  a  portion  of 
Los  Angeles  County,  and  a  portion  of 
Orange  County  in  California  from  the 
areas  quarantined  because  of  exotic 
Newcastle  disease.  The  restrictions 
pertaining  to  the  interstate  movement  of 
poultry,  mynah  and  psittacine  birds,  and 
birds  of  all  other  species  under  any  form 
of  confinement,  and  their  carcasses  and 
parts  thereof,  and  certain  other  articles 
from  quarantined  areas,  as  contained  in 
9  CFR  Part  82,  as  amended,  will  not 
apply  to  the  released  areas. 

Accoringly,  Part  82,  Title  9,  Code  of 
Federal  Regulations,  is  hereby  amended 
in  the  following  respects. 

1.  The  authority  citation  for  Part  82 
is  revised  as  follows: 

Authority:  Secs.  4-7,  23  Stat.  32,  as 
amended;  secs.  1  and  2,  32  Stat.  791-792,  as 
amended;  secs.  1-4,  33  Stat.  1264, 1265,  as 
amended;  secs.  3  and  11,  76  Stat.  130, 132;  (21 
U.S.C.  111-113, 115, 117, 120, 123-126, 134b, 
134f);  37  FR  26464,  28477;  38  FR  19141). 


2.  In  §  82.3(c)(2),  relating  to  the  State 
of  California,  the  following  premises  are 
removed:  (i)  Norco  Bird  Farm,  841 
Hillside  Lane,  Norco,  Riverside  County; 
(ii)  Libby  Marsh,  8333  College  Avenue, 
Whittier,  Los  Angeles  County;  and  (iii) 
Pat  Weymouth,  17511  Leafwood,  Tustin, 
Orange  County.  Accordingly,  paragraph 
(c)(2)  is  removed  and  reserved. 

§  82.3  Imposition  and  removal  of 
quarantine. 

*  *  *  *  *  , 

(c)  *  *  * 

(2)  [Removed  and  Reserved] 
***** 

This  amendment  relieves  certain 
restrictions  no  longer  deemed  necessary 
to  prevent  the  spread  of  exotic 
Newcastle  disease,  and  must  be  made 
effective  immediately  to  be  of  maximum 
benefit  to  affected  persons.  It  does  not 
appear  that  public  participation  in  this 
rulemaking  proceeding  would  make  - 
additional  relevant  information 
available  to  the  Department. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  less  than 
30  days  after  publication  of  this 
document  in  the  Federal  Register. 

Further,  it  has  been  determined  by 
E.  C.  Sharman,  Assistant  Deputy 
Administrator,  Animal  Health  Programs, 
APHIS,  VS,  USDA,  that  the  emergency 
nature  of  this  final  rule  warrants 
publication  without  opportunity  for 
public  comment. 

Done  at  Washington,  D.C.,  this  28th  day  of 
May  1981. 

Norvan  L.  Meyer, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[FR  Doc.  81-16454  Filed  6-1-81;  8:45  am] 

BILUNG  COOE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 

Alternative  Site  Issues  in  Operating 
License  Proceedings;  Correction  of 
Effective  Date 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Correction  of  effective  date  of 
final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  correcting  the  effective 
date  of  its  final  rule,  10  CFR  Part  51, 


“Licensing  and  Regulatory  Policy  and 
Procedures  for  Environmental 
Protection,”  to  June  29, 1981.  The  final 
rule  was  published  on  May  28, 1981  (46 
FR  28630).  The  original  effective  date 
was  June  25, 1981. 

EFFECTIVE  DATE:  The  final  rule 
published  at  46  FR  28630,  May  28, 1981  is 
corrected  to  read  "June  29, 1981”. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  A.  Berson,  Office  of  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Telephone  (301)  492-7678. 

Dated  at  Washington,  D.C.,  this  28th  day  of 
May  1981. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  81-16435  Filed  6-1-81;  8:45  am) 

BILLING  CODE  7590-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  370 

Commodity  Control  List  Review 
Procedures 

agency:  Office  of  Export 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 
action:  Final  rule. 

SUMMARY:  The  Export  Administration 
Regulations  are  being  amended  to  meet 
the  requirement  of  section  5(c)(3)  of  the 
Export  Administration  Act  of  1979  that 
the  Department  of  Commerce  issue 
regulations  providing  for  periodic 
review  of  national  security  controlled 
items  on  the  Commodity  Control  List.  * 
These  regulations  inform  interested 
parties  how  to  submit  written  and/or 
oral  comments  and  recommendations  to 
assist  in  such  reviews. 
effective  DATE:  June  2, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Andrews,  Director,  Exporters’ 
Service  Staff,  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
(Telephone:  (202)  377-5247  or  377-4811). 
SUPPLEMENTARY  INFORMATION:  The 
United  States  participates  in  an 
international  security  export  control 
system.  The  Coordinating  Committee 
(COCOM)  of  this  system  reviews 
proposals  to  ship  strategic  commodities 
and  technical  data  to  certain  communist 
countries.  The  Commodity  Control  List 
(CCL)  includes  all  commodities  (except 
those  specifically  controlled  for  export 
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by  another  department  or  agency  of  the 
U.S.  Government)  that  are  restricted  for 
export  for  national  security  purposes. 

Section  5(c)(3)  of  the  Export 
Administration  Act  of  1979  requires  that 
the  Department  of  Commerce  issue 
regulations  that  provide  for  review  of 
national  security  controlled  items  on  the 
Commodity  Control  List.  This  addition 
to  the  Regulations  briefly  outlines  how 
the  U.S.  Government  conducts  a  CCL 
review.  It  explains  how  technical 
information  is  collected  and  evaluated 
in  preparation  for  formulating  U.S. 
proposals  for  reducing  or  increasing 
export  restrictions  administered  by 
COCOM  countries  for  international 
security  purposes.  This  change  explains 
how  interested  parties  may  submit 
recommendations  to  the  Department  of 
Commerce’s  Technical  Advisory 
Committees,  which  in  turn  may  include 
such  recommendations  in  their  reports 
to  the  Technical  Task  Groups  that 
advise  the  Government  on  its  proposals 
to  COCOM.  Also  included  is  the  address 
to  which  comments  are  sent,  as  well  as 
useful  information  to  include  in  any 
recommendation. 

Rulemaking  Requirements 

Section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L.  96- 
72,  50  U.S.C.  app.  2401  et  seq .)  (the 
“Act”)  exempts  regulations  promulgated 
under  the  Act  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act. 
Section  13(b)  of  the  Act,  which 
expresses  the  intent  of  Congress  that 
where  practicable  “regulations  imposing 
controls  on  exports”  be  published  in 
proposed  form,  is  not  applicable 
because  these  regulations  do  not  itnpose 
new  controls  on  exports.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  it  does  not  impose  any 
additional  costs  or  other  regulatory 
burdens  on  them.  This  rule  does  not 
impose  a  burden  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  This  regulation  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
Executive  Order  12291  (46  FR  13193, 
February  19, 1981). 

Accordingly,  Part  370  of  the  Export 
Administration  Regulations  (15  CFR  Part 
368  et  seq.)  is  amended  as  follows: 

Paragraph  (b)  of  §  370.1  is  revised  to 
read  as  follows: 

§  370.1  General  policy. 


(b)  Continuing  Review  of  Commodity 
Controls. 

(1)  In  accordance  with  provisions  of 
the  Export  Administration  Act  of  1979, 
the  Department  of  Commerce  reviews 
the  Commodity  Control  List  (CCL)  at 
least  once  every  3  years  in  the  case  of 
multilateral  controls,  and  annually  in  the 
case  of  all  other  controls.  This  review  is 
necessary  to  assure  that  validated 
export  licenses  are  required  for  the 
purposes  cited  in  §  370.1(a)  above. 
Particular  emphasis  is  placed  in  the  Act 
on  the  review  of  commodities  controlled 
for  national  security  reasons.  In  this 
connection,  commodities  presently 
under  validated  license  control  for 
national  security  purposes  are  reviewed 
to  determine  whether  such  control  is 
still  warranted,  and  commodities  that 
may  be  exported  under  general  license 
to  most  destinations  are  examined  to 
ascertain  whether  national  security 
validated  license  controls  should  be 
extended  to  additional  Country  Groups. 
The  review  ensures  that  necessary 
revisions  of  the  CCL  are  issued 
promptly. 

(2)  U.S.  Government 
recommendations  that  particular 
commodities  be  included  in  the  CCL  are 
based  on  the  technical  expertise  and 
justifications  provided  by  Technical 
Task  Groups  (TTG’s),  composed  of 
technical  representatives  of  various 
government  agencies.  The  TTG’s  in  turn, 
depend  on  input  from  various  sources, 
including  the  Technical  Advisory 
Committees  (TAC’s)  of  the  Department 
of  Commerce.  The  TAC’s  welcome 
written  and  oral  commodity  review 
recommendations  from  government 
agencies,  exporters  and  other  interested 
parties. 

(3)  The  following  factors  are  usually 
considered  during  review  of  any 
commodity: 

(i)  Its  essential  features 
(distinguishing  physical  or  operating 
characteristics;  variations  between 
types,  models,  grade,  etc.;  and  the 
technical  and  strategic  significances  of 
these  differences); 

(ii)  Its  civilian  uses; 

(iii)  Its  military  or  military-support 
uses; 

(iv)  Its  end-use  pattern  in  the  United 
States; 

(v)  Its  technological  state  of 
development  (whether  it  involves  a  new 
product  and  represents  the  current  state- 
of-the-art;  whether  it  contains  advanced 
technology  that  can  feasibly  be 
extracted); 

(vi)  Its  availability  abroad  (whether 
the  same  or  a  comparable  commodity  is 
available  from  other  non-Communist 
countries,  and  where  and  by  whom; 
whether  the  foreign  product  is 


manufactured  abroad  with  U.S.-origin 
technology  or  components). 

(4)  Recommendations  submitted  to 
TAC’s  should,  if  possible,  describe  the 
commodity,  identify  the  commodity  by 
Export  Control  Commodity  Number  and 
provide  information  regarding  uses 
(military  or  military-support  vs.  civilian) 
and  foreign  availability  in  sufficient 
detail  to  permit  thorough  evaluation  in 
accordance  with  the  guidelines  set  forth 
above.  All  comments,  recommendations, 
and  requests  for  oral  presentations 
should  be  addressed  to  Director,  Office 
of  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  D.C.  20044.  Brochures  or 
other  literature  pertaining  to  the 
production  or  availability  abroad  of  a 
comparable  commodity  will  prove  most 
helpful. 

(Secs.  3,  5, 13,  and  15,  Pub.  L.  96-72,  93  Stat. 
503,  50  U.S.C.  app.  2401  et  seq.;  Executive 
Order  No.  12214  (45  FR  29783,  May  6, 1980); 
Department  Organization  Order  10-3  (45  FR 
6141,  January  25, 1980);  International  Trade 
Administration  Organization  and  Function 
Order  41-1  (45  FR  11862,  February  22, 1980) 
and  41-4  (45  FR  65003,  October  1, 1980)) 

Dated;  May  8, 1981. 

William  V.  Skidmore, 

Director,  Office  of  Export  Administration, 
International  Trade  Administration. 

[FR  Doc.  81-16344  Filed  6-1-81;  8:45  amj 

BILLING  CODE  3510-25-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  C-3066] 

Godfrey  Co.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Waukesha,  Wis.  operator  of  a  retail 
grocery  chain  to  divest  within  six 
months  to  a  Commission-approved 
acquirer  or  acquirers,  seven  specified 
retail  grocery  stores  located  in  "The 
Milwaukee  SMSA.”  The  company  is 
also  prohibited,  for  a  period  of  ten  years, 
from  making  any  acquisition  in  the  retail 
grocery  store  business  involving  four  or 
more  stores  without  prior  Commission 
approval. 
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dates:  Complaint  and  order  issued  May 
14. 1981.* 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/C,  E.  Perry  Johnson,  Washington, 
D.C.  20580,  (202)  523-3601. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  January  21, 1981,  there  was 
published  in  the  Federal  Register,  46  FR 
6014,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Godfrey 
Company,  a  corporation,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed  - 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Acquiring  Corporate  Stock  or  Assets: 

§  13.5  Acquiring  corporate  stock  or 
assets,  13.5-20  F.T.C.  Act. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5,  38’ Stat.  719,  as  amended;  sec.  7, 
38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 
Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  81-18322  Filed  6-1-81: 8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RM81-3;  Order  No.  146] 

Final  Rule  To  Eliminate  Requirement  of 
Federal  Entities  To  File  Report  for 
Electric  Utilities,  Licensees  and 
Others,  “Annual  Report  (Class  A  and 
Class  B)” 

Issued  May  26, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
hereby  eliminates  the  requirement  for 
Federal  entities,  which  generate, 
transmit,  distribute  or  sell  electric 
energy,  to  file  the  "Annual  Report  for 

‘Copies  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  document. 


Electric  Utilities,  Licensees  and  Others 
(Class  A  and  Class  B),”  FPC  Form  No.  1 
and  its  modified  versions,  which  were 
previously  prescribed  by  18  CFR  141.1. 

The  information  collected  in  filings  by 
these  Federal  entities  of  Form  No.  1  and 
its  modified  versions  includes  summary 
financial  data,  balance  sheet  supporting 
data,  income  statement  supporting  data 
and  electric  plant,  sales,  operating  and 
statistical  data. 

These  Federal  Form  No.  1  data  have 
been  collected  in  conjunction  with  the 
Commission’s  headwater  benefits 
program  and  Federal  rate  cases.  Some  of 
this  information  supplements  and 
duplicates  other  data  submitted  for 
assessment  of  headwater  benefits  and 
for  Federal  rate  filings.  The  Commission 
has  determined  that  these  data  are  not 
useful  for  the  performance  of  the 
Commission's  regulatory  responsibilities 
and  should  accordingly  be  eliminated  in 
their  entirety. 

There  is  also  currently  pending  at  the 
Commission  a  rulemaking  proceeding  to 
revise  Form  No.  1 — the  major  annual 
report  filed  with  the  Commission  by 
non-Federal  [i.e.,  investor-owned)  Class 
A  and  Class  B  electric  utilities,  licensees 
and  other  entities.  (See  Notice  of 
Proposed  Rulemaking,  issued  July  10, 
1980,  Docket  No.  RM80-55,  45  FR  47704, 
July  16, 1980.)  That  proceeding  is 
entirely  separate  and  distinct  from  the 
instant  rulemaking,  which  solely 
addresses  the  versions  of  Form  No.  1 
filed  by  Federal  entities  that  generate 
and  sell  electricity. 

The  Economic  Regulatory 
Administration  and  the  Office  of 
Conservation  and  Renewable  Energy  in 
the  Department  of  Energy  have  stated 
that  they  utilize  the  data  reported  by 
Federal  entities  pursuant  to  §  141.1. 
Either  or  both  of  these  agencies  may 
assume  collection  of  this  information 
under  their  own  authority.  In  order  for 
these  agencies  to  have  sufficient  time  to 
complete  rulemaking  proceedings  to 
assume  this  responsibility,  the 
Commission  is  delaying  die  effective 
date  of  the  elimination  of  this  reporting 
requirement  from  its  regulations  until 
December  31, 1981. 

By  an  order  of  November  5, 1980, 
however,  the  Commission  suspended  the 
application  of  §  141.1  to  Federal  entities 
for  calendar  years  1980  and  thereafter 
until  further  notice;  thus  §  141.1  reports 
from  Federal  entities  are  not  now 
required  for  calendar  years  1980  or  1981. 
Unless  the  Department  of  Energy  or 
other  Federal  entity  requires  the 
collection  of  these  data,  no  further 
Federal  versions  of  Form  No.  1  will  be 
required  to  be  submitted. 

EFFECTIVE  DATE:  December  31, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Brown,  Office  of  Program 
Management,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Room  3317,  Washington,  DC  20426, 
(202)  357-8182. 

SUPPLEMENTARY  INFORMATION: 

Issued:  May  26, 1981. 

In  the  matter  of  an  Annual  Report  for 
Electric  Utilities,  Licensees  and  Others 
(Class  A  and  Class  B):  Filings  by  Federal 
Entities  Pursuant  to  §  141.1;  Docket  No. 
RM81-3,  Order  No.  146,  final  rule. 

By  this  rulemaking  the  Federal  Energy 
Regulatory  Commission  (Commission) 
eliminates  the  requirement  for  Federal 
entities  to  file  information  with  the 
Commission,  pursuant  to  18  CFR  141.1, 
"Form  No.  1,  Annual  Report  for  Electric 
Utilities,  Licensees  and  Others  (Class  A 
and  Class  B).”  This  rulemaking  is  part  of 
the  Commission’s  ongoing  program  to 
evaluate  all  of  the  data  which  are 
required  by  the  Commission  for 
regulatory  purposes  and  to  eliminate 
unnecessary  reporting  requirements. 

There  is  also  currently  pending  at  the 
Commission  a  rulemaking  proceeding  to 
revise  Form  No.  1 — the  major  annual 
report  filed  with  the  Commission  by 
non-Federal  (i.e.,  investor-owned)  Class 
A  and  Class  B  electric  utilities,  licensees 
and  other  entities.  (See  Notice  of 
Proposed  Rulemaking,  issued  July  10, 
1980,  Docket  No.  RM80-55,  45  F.R.  47704. 
July  16, 1980.)  That  proceeding  is 
entirely  separate  and  distinct  from  the 
instant  rulemaking  which  relates  only  to 
Federal  entities  that  generate  and  sell 
electricity. 

I.  Background 

A.  Requirement  to  File  Federal  Form  No. 
1 

The  Commission  is  authorized  to 
require  the  submission  of  information 
pursuant  to  sections  303  and  311  of  the 
Federal  Power  Act  (16  U.S.C.  792-828c). 
Section  141.1  of  the  Commission's 
regulations  requires  the  annual  filing  of 
information  from  Class  A  and  Class  B 
electric  utilities,  licensees  and  other 
entities,  including  Federal  entities 
engaged  in  the  generation,  transmission, 
distribution  or  sale  of  electric  energy.1  In 
brief,  the  prescribed  filing  includes 
summary  financial  data;  balance  sheet 
supporting  data;  income  statement 
supporting  data;  and  electric  plant, 
sales,  operating  and  statistical  data. 

The  reports  which  have  been 
submitted  by  Federal  entities  pursuant 

1 A  Class  A  electric  utility,  licensee  or  other  entity 
is  one  having  annual  electric  operating  revenues  of 
$2,500,000  or  more.  A  Class  B  electric  utility, 
licensee  or  other  entity  is  one  having  annual  electric 
operating  revenues  of  $1,000,000  or  more  but  less 
than  $2,500,000. 


29460 


Federal  Register  /  Vol.  46,  No.  105  /  Tuesday,  June  2,  1981  /  Rules  and  Regulations 


to  §  141.1  are  all  modified  versions  of 
Form  No.  1.  The  modified  Form  No.  1 
reports  have  been  filed  by  a  variety  of 
Federal  entities,  including  Power 
Marketing  Administrations  within  the 
Department  of  Energy,  and  the  Water 
and  Power  Resources  Service  and 
Bureau  of  Indian  Affairs  within  the 
Department  of  Interior.  Another 
modified  version  of  Form  No.  1  is  “Form 
No.  1002,”  an  unofficial  version  of  the 
Form  No.  1  which  has  been  filed  by 
several  projects  operated  by  the  Army 
Corps  of  Engineers  and  certain  other 
agencies. 

These  Federal  reports  were  required 
to  be  filed  on  or  before  December  31  of 
each  year  and  were  based  on  data  from 
the  immediately  preceding  fiscal  year 
(October  1  through  September  30).  On 
November  5, 1980,  however,  the 
Commission  issued  an  order  to  suspend, 
until  further  notice,  the  1980  filing  and 
future  filings  of  information  by  Federal 
entities  pursuant  to  18  CFR  141.1  (45  FR 
74715,  November  12, 1980).  The  Notice  of 
Proposed  Rulemaking  to  eliminate  these 
Federal  filings  was  issued  on  December 
30, 1980  (Docket  No.  RM81-3,  46  FR 
1743,  January  7, 1981). 

B.  Use  of  the  Federal  Form  No.  1  Data 
by  the  Commission 

The  information  collected  from 
Federal  agency  filings  of  the  Form  No. 

1 2  has  been  used  in  the  Commission’s 
headwater  benefits  program  (see  18  CFR 
11.25-11.31, 13.1)  and  in  Federal  rate 
cases  (see  Delegation  Order  No.  0204- 
33,  December  21, 1978,  43  FR  60636, 
December  28, 1978,  and  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  of  1980,  Pub.  L.  96- 
501). 

The  Commission  stated  in  the 
December  30, 1980  Notice  of  Proposed 
Rulemaking  that  some  of  the  information 
in  the  Form  No.  1  Federal  filings 
supplements  and  duplicates  data 
submitted  to  the  Commission  for 
assessment  of  headwater  benefits  and 
for  Federal  rate  filings.  Because  the  data 
filed  by  Federal  entities  pursuant  to 
§  141.1  were  not  useful  for  the 
performance  of  the  Commission's 
regulatory  responsibilities,  the 
Commission  proposed  to  eliminate  these 
data  in  their  entirety. 

The  Notice  of  Proposed  Rulemaking 
further  provided  that  revisions  to  the 
Commission's  headwater  benefits  and 
Federal  rate  filing  requirements  are 
expected  in  1981  and  may  include  data 
similar  to  those  proposed  for  deletion.  In 
the  meantime,  the  Commission  would 


2  AH  references  to  the  Federal  filings  of  Form  No. 
1  in  this  rulemaking  include  Federal  filings  of  the 
Form  No.  1002. 


continue  to  use  current  Federal  rate  and 
headwater  benefits  submissions  and 
specific  data  requests  to  obtain 
information  needed  for  review  in  these 
areas. 

Finally,  the  Commission  noted  that 
the  Energy  Information  Administration 
(EIA)  may  require  the  collection  of  the 
data  for  itself  or  for  some  other  sector 
within  the  Department  of  Energy. 

Another  Federal  agency  could  also 
require  these  data.  The  Commission 
provided  that  if  EIA  or  another  agency 
should  make  such  a  determination 
during  this  rulemaking  proceeding,  the 
Commission  would  issue  a  final  rule 
with  a  delayed  effective  date  which 
would  formally  eliminate  the 
requirement  for  Federal  entities  to  file 
Form  No.  1  with  the  Commission.  During 
this  period  of  time  before  the  final  rule 
became  effective,  such  agencies  could 
justify  the  need  for  the  data  and  receive 
approval  for  the  collection  of  this 
information  under  their  own  authority. 

The  Commission  specifically 
requested  that  comments  address  the 
following  questions: 

1.  Does  the  proposed  elimination  of  data 
affect  any  Commission  regulatory  function? 

2.  Is  there  any  reason  for  continued 
collection  of  these  data  by  another  Federal 
agency?  Suggestions  for  the  continued 
collection  of  data  which  have  been  proposed 
for  elimination  should  identify  the  proper 
agency  and  the  purpose  for  the  proposed 
collection  of  the  data. 

III.  Summary  of  Comments 

The  Commission  received  six 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking  in  this  docket. 3 

East  Kentucky  Power  Cooperative 
said  that  the  proposed  elimination  of 
data  would  not  affect  any  of  the 
regulatory  functions  of  the  Commission 
and  that  the  continued  collection  of  the 
data  by  another  Federal  agency  would 
not  be  necessary. 

The  Office  of  the  Chief  of  Engineers  of 
the  Department  of  the  Army  concurred 
in  the  proposed  elimination  of  the  data. 
(Sixty-seven  of  the  eighty-one  Federal 
Form  No.  1  reports  which  have  been 
collected  by  the  Commission  were  filed 
by  projects  under  the  control  of  the 
Chief  of  Engineers.) 

South  Carolina  Electric  and  Gas 
Company  (SCE&G)  opposed  the 
elimination  of  the  entire  requirement  for 
Federal  entities  to  file  Form  No.  1 
although  it  did  not  oppose 
“streamlining”  the  requirement.  SCE&G 


3  Energy  Information  Administration,  Economic 
Regulatory  Administration,  Southwestern  Power 
Administration  (all  within  the  Department  of 
Energy);  Office  of  the  Chief  of  Engineers 
(Department  of  the  Army);  East  Kentucky  Power 
Cooperative,  Incorporated;  South  Carolina  Electric 
and  Gas  Company. 


put  forth  three  arguments  against 
elimination  of  this  requirement.  First,  the 
data  in  these  filings  did  serve  a 
Commission  regulatory  function  by 
providing  both  the  Commission  and 
regulated  (investor-owned)  utilities  with 
important  information  for  deciding  price 
squeeze  issues.  Second,  the  collection  of 
the  data  served  the  "public's  right  to 
know."  SCE&G  contented  that  while 
information  about  investor-owned 
utilities  could  be  obtained  by  the  public 
from  their  Federal,  State  and  (often) 
local  regulatory  authorities,  information 
about  publicly-owned  utilities  was  not 
so  readily  available.  According  to 
SCE&G,  elimination  of  this  requirement 
for  Federal  entities  would  make  matters 
worse  and  contradict  the  spirit  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA)  ( 16  U.S.C.  2601-2645) 
which  prescribed  greater  and  more 
meaningful  public  dissemination  of 
utility  operating  data.  Finally,  SCE&G 
argued  that  public  power  operations 
have  historically  served  as  a 
comparative  model  for  investor-owned 
utility  operations.  If  information  about 
these  Federal  facilities  became 
unavailable,  it  would  be  difficult  to  use 
such  facilities  as  a  model.  Furthermore, 
it  would  be  unfair  for  investor-owned 
utilities  to  be  subjected  to  a  different 
measuring  standard  than  their  “models.” 

Southwestern  Power  Administration 
(Southwestern),  which  files  the  Federal 
Form  No.  1  and  also  uses  the  Form  No. 
1002  for  projects  constructed  and 
operated  by  the  United  States  Army 
Corps  of  Engineers  (USCE),  also 
objected  to  the  complete  deletion  of  this 
Federal  reporting  requirement. 
Southwestern  stated  that  the  data  were 
in  a  concise  format  and  were  consistent 
and  simple  to  extract  for  internal  use. 
Without  this  form,  Southwestern 
asserted  that  it  would  have  to  develop 
its  own  format  to  collect  information 
necessary  to  analyze  critical  operating 
trends.  Furthermore,  such  a  revised 
format  could  be  used  only  for  internal 
use,  while  the  current  Form  No.  1  is  used 
as  an  official  document.  Southwestern 
argued  that  this  proposed  deletion 
would  result  in  very  little,  if  any, 
reduction  in  its  burdens. 

Finally,  Southwestern  noted  that 
certain  of  the  data  collected  in  the 
current  Form  Nos.  1  and  1002  are  used 
for  Federal  rate  filings  and  power 
repayment  studies.  These  data  would 
have  to  be  obtained  elsewhere  or  in  a 
new  form  to  replace  Form  Nos.  1  and 
1002.  Southwestern  did,  however,  favor 
some  type  of  revision  to  the  current 
Federal  Form  No.  1  requirements. 

Comments  received  from  both  the 
Energy  Information  Administration 
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(EIA)  and  the  Economic  Regulatory 
Administration  (ERA) 4  stated  that  ERA 
is  interested  in  assuming  the 
responsibility  for  collecting  the  data 
reported  in  the  Federal  Form  No.  1.  ERA 
added  that  certain  of  the  information 
reported  therein  is  not  available 
elsewhere  and  that  this  form  is  more 
detailed  than  other  sources  of  data 
respecting  Federal  utilities. 

IV.  Conclusions 

After  careful  consideration  of  the 
comments  submitted  in  this  proceeding, 
the  Commission  concludes  that  it  can  no 
longer  justify  the  collection  of  the  data 
which  Federal  entities  have  previously 
filed  with  the  Commission  pursuant  to 
§  141.1;  in  its  current  format,  the 
information  is  not  useful  for  the 
performance  of  the  Commission’s 
regulatory  responsibilities.  As  a  matter 
of  policy,  the  Commission  believes  it 
should  not  require  the  reporting  of  data 
which  are  not  supportive  of  its 
regulatory  responsibilities.  However, 
ERA  has  determined  that  the  collection 
of  data  in  the  Federal  Form  No.  1  is 
necessary  to  discharge  its  statutory 
responsibilities.  In  addition,  the  Office 
of  Conservation  and  Renewable  Energy 
within  the  Department  of  Energy  also 
uses  the  data  reported  in  the  Federal 
Form  No.  1. 

In  consideration  of  the  comments  of 
SCE&G,  the  Commission  offers  the 
following  responses:  First,  SCE&G 
argued  that  the  Federal  Form  No.  1 
filings  provided  information  for  deciding 
price  squeeze  issues,  but  failed  to 
specify  the  way  in  which  the 
information  was  used  for  this  purpose. 
Furthermore  the  Commission  has  never 
encountered  a  price  squeeze  issue  in 
any  case  involving  a  Federal  entity  since 
F.P.C.  v.  Conway  Corporation  first 
established  the  price  squeeze  issue  (426 
U.S.  271  (1976);  aff’g  510  F.2d  1264  (D.C. 
Cir.  1975)). 

Second,  SCE&G  stated  that  the 
collection  of  the  Federal  Form  No.  1  data 
served  the  public’s  right  to  know  and 
that  the  reporting  requirement  provided 
a  model  for  investor-owned  utility 
operations.  The  Commission  believes 
that  it  should  not  continue  to  require  the 
reporting  of  information  which  is  not 
used  in  its  decisional  process  since  the 
data  that  the  Commission  needs  for 
regulatory  purposes  can  be  obtained 


4  ERA  cited  the  following  legal  authority  for  its 
own  proposed  continuation  of  data  collection  by 
means  of  the  Federal  Form  No.  1:  Federal  Power 
Act.  at  section  202(a);  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C.  761-790(h)  at 
sections  5(a)  and  (b),  13(b));  Energy  Supply  and 
Environmental  Coordination  Act  of  1974  (15  U.S.C. 
791-798)  at  section  11(a)  and  (e);  Department  of 
Energy  Delegation  Order  No.  0204-4  (October  1, 
1977). 


from  headwater  benefits  and  Federal 
rate  submissions  and  from  specific 
requests  for  information.  However, 
energy  information  which  is  vital  to  the 
public  may  be  collected  by  the  Energy 
Information  Administration  (EIA)  which 
is  specifically  authorized  by  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7101-7352)  to  gather  that  kind 
of  data.  In  the  absence  of  such  a  general 
information-collection  role,  the 
Commission  will  not  continue  to  require 
this  additional  reporting  burden. 

Finally,  SCE&G  contends  that  the 
elimination  of  the  Federal  Form  No.  1 
data  contradicts  the  policy  of  PURPA. 
The  Commission  believes  that  this 
rulemaking  does  not  violate  PURPA,  for 
the  following  reasons:  (1)  The  data 
gathered  by  the  Commission  pursuant  to 
PURPA  (section  133)  are  used  by  State 
commissions  to  enhance  the  goals  of 
PURPA;  (2)  State  commissions  have  no 
ratemaking  responsibilities  with  respect 
to  Federal  entities;  (3)  the  Commission 
has  no  authority  to  confirm,  approve  or 
disapprove  rates  on  the  basis  of  PURPA 
goals;  and  (4)  there  is  no  correlation 
between  PURPA  and  the  Federal  Form 
No.  1.  The  Commission  recognizes  that 
the  “spirit”  of  PURPA  favors  the 
dissemination  of  public  utility 
information.  However,  upon  balancing 
the  significant  burden  of  collecting  data 
which  are  not  used  in  the  performance 
of  commission  statutory  responsibilities 
against  the  general  need  for  the 
information  by  the  public  and  by 
utilities  as  a  model  for  their  own 
operations,  the  Commission  has 
determined  that  elimination  of  the 
burden  is  a  more  essential  consideration 
with  respect  to  the  Federal  Form  No.  1. 

With  regard  to  the  comments  of 
Southwestern,  this  Commission  believes 
Southwestern  will  not  have  to  develop  a 
new  form  to  collect  similar  data  for  its 
internal  use.  While  Southwestern  may 
decide  to  continue  collecting  data  in  the 
format  previously  set  out  in  §  141.1,  it 
will  no  longer  be  required  by 
Commission  regulations  to  collect  or  file 
such  data. 

The  Commission  has  forwarded  to 
ERA  and  to  the  Office  of  Conservation 
and  Renewable  Energy  copies  of  the 
comments  received  in  this  docket 
because  these  agencies  have  shown 
considerable  interest  in  assuming  the 
responsibility  for  this  data  collection. 

The  Commission  issues  this  final  rule 
to  discontinue  filings  by  Federal  entities 
pursuant  to  §  141.1  with  an  effective 
date  of  December  31, 1981.  The  ERA  and 
the  Office  of  Conservation  and 
Renewable  Energy  should,  therefore, 
have  a  sufficient  time  to  complete  their 
own  rulemaking  proceedings  to  effect 
similar  Federal  Form  No.  1  data 


collection  and  to  receive  clearance  from 
the  Office  of  Management  and  Budget 
for  the  collection  of  these  data.  The  final 
rule  will  actually  formalize  the  status 
quo  because  the  requirement  for  Federal 
entities  to  file  Form  No.  1  has  been 
suspended  since  November  5, 1980. 

V.  Public  Procedure  and  Effective  Date 

The  Commission  has  complied  with  5 
U.S.C.  553  by  providing  public  notice 
and  an  opportunity  to  participate  in  this 
rulemaking.  The  final  rule  in  this  docket 
will  be  issued  with  an  effective  date  of 
December  31, 1981  so  that  ERA  and  the 
Office  of  Conservation  and  Renewable 
Energy  may  institute  their  own 
rulemaking  proceedings  to  assume  the 
responsibility  for  collecting  data  from 
„  Federal  entities  similar  to  those  required 
by  §  141.1  of  the  Commission’s 
regulations. 

[Federal  Power  Act,  16  U.S.C.  792-828c; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352;  E.0. 12009,  3  CFR  142 
(1978)1 

In  consideration  of  the  foregoing,  the 
Commission  herein  eliminates  the 
requirement  for  Federal  entities  to  file 
the  “Form  No.  1,  Annual  Report  for 
Electric  Utilities,  Licensees  and  Others 
(Class  A  and  Class  B),”  including  all 
modified  versions  of  such  Form  No.  1,  in 
accordance  with  18  CFR  141.1,  and 
revises  Part  141  of  Chapter  I,  Title  18  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

By  direction  of  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

In  section  141.1  paragraphs  (b)(1)  and 
(c)(1)  are  amended  and  paragraphs 
(b)(2)  and  (c)(2)  are  revised  as  follows: 

§  141.1  FPC  Form  No.  1,  Annual  Report  for 
Electric  Utilities,  Licensees,  and  Others 
(Class  A  and  Class  B). 

***** 

(b)  (1)  Each  Class  A  electric  utility, 
licensee,  and  other  entity,  i.e.,  each 
corporation,  person,  or  licensee  as 
defined  in  section  3  of  the  Federal 
Power  Act  (16  U.S.C.  792,  et  seq.), 
including  any  agency,  authority  or  other 
legal  entity  or  instrumentality  engaged 
in  generation,  transmission,  distribution, 
or  sale  of  electric  energy,  *  *  * 

(2)  This  report  form  is  not  prescribed 
for  any  agency,  authority  or 
instrumentality  of  the  United  States,  nor 
is  it  prescribed  for  municipalities  as 
defined  in  section  3  of  the  Federal 
Power  Act;  i.e.,  a  city,  county,  irrigation 
district,  drainage  district,  or  other 
political  subdivision  or  agency  of  a  State 
competent  under  the  laws  thereof  to 
carry  on  the  business  of  developing, 
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transmitting,  utilizing,  or  distributing 
power. 

(c)  (1)  Each  Class  B  electric  utility, 
licensee,  and  other  entity  i.e.,  each 
corporation,  person,  or  licensee  as 
defined  in  section  3  of  the  Federal 
Power  Act,  including  any  agency, 
authority  or  other  legal  entity  or 
instrumentality  engaged  in  generation, 
transmission,  distribution  or  sale  of 
electric  energy, 

***** 

(2)  This  report  form  is  not  prescribed 
for  any  agency,  authority  or 
instrumentality  of  the  United  States,  nor 
is  it  prescribed  for  municipalities  as 
defined  in  section  3  of  the  Federal 
Power  Act,  i.e.,  a  city,  county,  irrigation 
district,  drainage  district,  or  other 
political  subdivision  or  agency  of  a  State 
competent  under  the  laws  thereof  to 
carry  on  the  business  of  developing, 
transmitting,  utilizing,  or  distributing 
power. 

***** 

[FR  Doc.  81-16329  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  6450-85-41 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 
[T.D.  81-160] 

Field  Organization  of  the  Customs 
Service;  General  Provisions; 
Amendment 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final*  rule. 

summary:  This  document:  (1)  changes 
the  field  organization  of  the  Customs 
Service,  by  (a)  consolidating  the 
Houston  and  Galveston,  Texas,  Customs 
districts  (Region  VI)  and  consolidating 
the  Customs  ports  of  entry  of  Houston 
and  Galveston  in  the  new  Houston- 
Galveston  district  and  (b)  transferring 
jurisdiction  over  Morris  County,  New 
Jersey,  from  Region  III,  Baltimore, 
Maryland,  to  Region  II,  New  York,  New 
York;  and,  (2)  clarifies  the  geographical 
boundaries  of  the  Port  Arthur  Customs 
port  of  entry  (Region  VI). 

Consolidating  the  Customs  districts 
will  significantly  reduce  administrative 
salaries  and  expenses  without  impairing 
services  to  area  businesses  or  to  the 
general  public.  Consolidating  the  ports 
of  entry  will  simplify  vessel  entry  and 
clearance  procedures  and  reduce 
overtime  expenses  and  paperwork  for 
all  parties  involved.  The  other  changes 
merely  conform  the  Customs 
Regulations  to  changes  previously  made. 


EFFECTIVE  DATE:  July  2,  1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renee  DeAtley,  Office  of  Inspection, 

U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-8157). 

SUPPLEMENTARY  INFORMATION: 
Background 

Houston-Galveston,  Texas 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  public,  the  Customs 
Service  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
December  16, 1980  (45  FR  82665), 
proposing  to  consolidate:  (1)  the 
Houston,  Galveston,  and  Port  Arthur, 
Customs  districts  under  the  Houston 
district;  and,  (2)  the  Galveston  and 
Houston  ports  of  entry  in  the  new 
Houston-Galveston  district. 

Inasmuch  as  the  three  districts  are 
located  near  one  another  and  perform 
similar  services,  it  was  estimated  that 
the  proposed  consolidation  would 
significantly  reduce  administrative 
salaries  and  expenses  without  impairing 
Customs  ability  to  provide  services  to 
area  businesses  or  to  the  general  public. 

Because  vessels  moving  between 
Galveston  and  Houston  must  enter  and 
clear  Customs  at  both  ports  of  entry,  as 
required  by  19  U.S.C.  1443  and  1444,  it 
was  anticipated  that  consolidation  of 
the  ports  would  allow  vessels  to  enter 
and  move  between  various  locations 
along  the  43-mile  stretch  of  the  channel 
between  Galveston  and  Houston  by 
entering  and  clearing  at  either  port.  In 
addition,  under  the  single-port  concept, 
merchandise  unladen  at  Galveston 
destined  for  Houston  could  arrive  at 
Galveston,  be  shipped  to  Houston 
without  bond,  and  be  entered  for 
*  Customs  purposes  at  Houston.  Importers 
also  could  make  entry  at  Houston  and 
pick  up  merchandise  at  Galveston. 

It  was  anticipated  that  the  proposed 
consolidation  also  would  reduce 
penalties  incurred  if  carriers  failed  to 
enter  and  properly  clear  merchandise 
being  shipped  between  Galveston  and 
Houston;  reduce  overtime  because 
carriers  frequently  traveled  between  the 
ports  outside  normal  business  hours; 
and  reduce  paperwork  for  carriers, 
importers,  and  Customs  because  of  the 
reduction  of  penalty  cases  and  after 
hour  entries. 

The  notice  of  proposed  rulemaking 
invited  interested  parties  to  submit 
comments  regarding  the  proposed 
changes  on  or  before  February  17, 1981. 
In  response,  approximately  60  comments 


were  received  from  individuals, 

Members  of  Congress,  maritime  brokers, 
shippers  and  agents,  customhouse 
brokers,  Chambers  of  Commerce,  port 
commissioners,  labor  unions, 
municipalities,  banks,  truckers, 
warehouse  operators,  and  trade 
associations. 

A  majority  of  the  commenters  favor 
the  proposal.  They  are  of  the  opinion 
that  the  proposal  will  eliminate 
unnecessary  paperwork,  make  it  easier 
to  move  ships  and  cargo  within  the 
consolidated  port,  simplify  vessel 
clearance  and  entry  procedures,  reduce 
penalties  involved  by  moving  vessels 
and  cargo  between  separate  ports, 
enhance  trade  flow  throughout  the  area 
without  adversely  affecting  any  parties, 
streamline  the  internal  operations  of 
Customs,  save  manpower  and  tax 
dollars,  and  generally  provide  more 
efficient  service  to  the  shipping  and 
importing  communities.  They  believe 
that  the  advantages  accruing  from  the 
changes  will  outweigh  the 
disadvantages. 

Those  commenters  opposing  the 
proposal  argue  that  it  will  not  offer  the 
advantages  claimed  and  that  the  same 
goals  can  be  achieved  without  the 
consolidation. 

Many  of  the  commenters  oppose  the 
inclusion  of  the  Port  Arthur  district  in 
the  combined  Houston-Galveston 
district. 

After  further  review,  Customs  has 
determined  that,  at  this  time,  it  is  not  in 
the  public  interest  to  include  Port  Arthur 
in  the  combined  Houston-Galveston 
Customs  district.  Accordingly,  the 
proposal  is  being  modified  to  retain  Port 
Arthur  as  a  separate  district.  However, 
Customs  will  continue  to  monitor  the 
workload  at  Port  Arthur  and  study  the 
possibility  of  including  it  in  the 
combined  district  at  some  other  time. 

Certain  commenters  express  the 
opinion  that  the  quality  and  quantity  of 
service  will  be  reduced  without  a 
corresponding  savings  in  paperwork, 
money,  and  resources,  and  that  the 
proposal  will  be  costly  and  inconvenient 
for  Customs  and  the  public. 

No  evidence  has  been  presented  to 
indicate  that  the  quality  and  quantity  of 
service  will  be  reduced.  Presently, 
several  positions  are  devoted  solely  to 
the  administration  of  the  district  and  do 
not  directly  serve  the  public.  Following 
the  consolidation,  the  salaries  and 
expenses  of  these  positions  could  be 
saved  and  the  employees  could  be 
transferred  to  other  positions  directly 
serving  the  public.  Further,  Customs 
does  not  anticipate  that  the  change  will 
result  in  additional  costs  either  to  it  or 
to  the  public. 
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Other  commenters  question  whether 
consolidation  of  the  districts  will 
simplify  entry  and  clearance  procedures. 

As  stated  in  the  notice  of  December 
16, 1980,  entry  and  clearance  procedures 
will  be  simplified  under  the  proposed 
consolidation  of  the  ports  of  entry  of 
Galveston  and  Houston.  The  district 
consolidation  will  not  affect  entry  and 
clearance  procedures. 

Some  commenters  are  of  the  opinion 
that  the  proposal  would  hinder  growth 
in  the  area. 

Customs  does  not  agree.  By  making 
the  consolidation,  Customs  will  be  able 
to  respond  more  effectively  to  changing 
work  loads  and  to  requests  for 
additional  Customs  service  by 
reassigning  personnel  to  locations  where 
demands  for  service  have  increased 
significantly.  Increased  staffing  depends 
upon  the  availability  of  additional 
manpower  and  these  districts  now  must 
compete  with  other  districts  for  scarce 
resources  and  manpower.  By  pooling 
manpower,  Galveston  and  Houston 
could  meet  future  demands  for 
additional  services  without  additional 
resources. 

Certain  commenters  believe  that 
consolidation  of  the  Houston  and 
Galveston  ports  of  entry  will  not  work. 
They  state  that  the  ports  will  lose 
control  over  vessels  and  merchandise 
entering  in  the  consolidated  port, 
creating  additional  paperwork,  expense, 
and  delays  for  importers  receiving 
merchandise  because  paperwork  would 
be  processed  in  one  location  and  the 
goods  entered  at  another. 

Customs  does  not  anticipate  that  port 
consolidation  will  create  more 
paperwork  or  increase  costs  for 
importers.  Vessels  now  must  enter  and 
clear  at  both  Galveston  and  Houston, 
making  it  necessary  to  prepare  the 
paperwork  for  entering  and  clearing  at 
each  stop.  An  entry  fee  also  is  collected 
at  both  locations.  Following 
consolidation,  the  fee  will  be  collected 
only  once.  Merchandise  and  vessel 
control  will  be  no  different  at  the 
Houston-Galveston  consolidated  port 
than  at  any  other  similar  sized  port 
handling  the  same  volume  of  business. 

Several  commenters  request  that, 
following  consolidation,  Customs 
maintain  separate  port  Codes  for  the 
Houston  and  Galveston  ports  of  entry. 

To  facilitate  accurate  recordkeeping 
within  the  consolidated  port  of  entry, 
each  port  will  retain  its  port  number. 

Customs  has  determined  to  adopt  the 
proposal  with  the  above  noted 
modifications.  Accordingly,  the  Houston 
and  Galveston,  Texas,  districts  are 
consolidated  into  a  single  Houston- 
Galveston,  Texas,  Customs  district  and 
the  Customs  ports  of  entry  of  Houston 


and  Galveston,  Texas,  are  consolidated 
in  the  new  Houston-Galveston,  Texas, 
Customs  port  of  entry. 

The  district  limits  of  the  Houston- 
Galveston  district  include  all  of  the  area 
in  the  existing  Houston  and  Galveston 
districts. 

The  port  limits  of  the  combined 
Houston-Galveston  port  encompass  the 
territory  within  the  present  Houston  and 
Galveston  port  limits. 

Morris  County,  New  Jersey 

On  May  9, 1978,  Customs  published  a 
document  in  the  Federal  Register  (T.D. 
78-130,  43  FR  19832)  changing  the  field 
organization  of  the  Customs  Service  to, 
among  other  things,  transfer  jurisdiction 
over  Morris  County,  New  Jersey,  from 
Region  III,  Baltimore,  Maryland,  to 
Region  II,  New  York,  New  York. 

However,  the  conforming  change  was 
not  made  to  the  Customs  Regulations. 

To  properly  reflect  the  change,  the 
Customs  Regulations  now  must  be 
amended. 

Port  Arthur  District  Boundaries 

The  list  of  Customs  districts  in  Region 
VI,  in  the  table  of  Customs  regions, 
districts,  and  ports  of  entry  in  section 
101.3(b),  Customs  Regulations  (19  CFR 
101.3(b)),  indicates  that  all  of  Chambers 
County  is  included  in  the  Galveston 
district.  However,  from  the  time  of  its 
establishment  as  the  Sabine  Customs 
collection  district  in  1906,  the  western 
district  boundary  of  Port  Arthur  has 
included  the  area  south  along  the  east 
boundary  of  Liberty  County  to  the  Gulf 
of  Mexico  which  encompasses  a  portion 
of  Chambers  County  between  the 
Liberty  County  border  extended  to  the 
Gulf  of  Mexico  and  the  Chambers/ 
Jefferson  County  border.  Since  the 
implementation  of  Executive  Order  No. 
2702,  on  September  7, 1917,  the 
remainder  of  Chambers  County  has 
been  included  in  the  Galveston  District. 

To  clarify  the  district  limits  of  both 
Port  Arthur  and  Galveston,  it  is 
necessary  to  amend  the  description  of 
the  Port  Arthur  district  limits  to  read  as 
follows: 

That  part  of  the  State  of  Texas  from  Sabine 
Pass  North  along  the  State  line  to  the  north 
boundary  line  of  Shelby  County;  west  to  the 
Neches  River;  down  the  western  shore  of  said 
river  to  the  north  boundary  of  Jefferson 
County;  westerly  along  said  boundary  to  the 
east  boundary  of  Liberty  County;  south  along 
the  east  boundary  of  Liberty  County  to  the 
Gulf  of  Mexico,  encompassing  that  portion  of 
Chambers  County  between  the  Liberty 
County  border  extended  to  the  Gulf  of 
Mexico  and  the  Chambers/Jefferson  County 
border;  also  the  parishes  of  Cameron  and 
Calcasieu  in  the  State  of  Louisiana. 


Changes  in  the  Customs  Field 
Organization 

Under  the  authority  vested  in  the 
President  by  section  1  of  the  Act  of 
August  1, 1914,  38  Stat.  623,  as  amended 
(19  U.S.C.  2),  and  delegated  to  the 
Secretary  of  the  Treasury  by  Executive 
Order  No.  10289,  September  17. 1951  (3 
CFR  1949-1953  Comp.  Ch.  II),  and 
pursuant  to  authority  provided  by 
Treasury  Department  Order  No.  101-5 
(46  FR  9336),  the  following  changes  in 
the  Customs  field  organization  are 
adopted: 

1.  The  Houston  and  Galveston,  Texas, 
Customs  districts  are  consolidated  into 
a  single  Houston-Galveston,  Texas, 
Customs  district.  The  limits  of  the 
consolidated  district  include  all  of  the 
territory  currently  in  the  Houston  and 
Galveston,  Texas,  districts  (the 
combined  port  of  Houston-Galveston 
including  territory  described  in  T.D. 

54409 — Port  Bolivar,  and  Texas  City), 
Corpus  Christi,  Freeport,  and  Port 
Lavaca-Point  Comfort,  all  in  the  State  of 
Texas). 

2.  The  Customs  ports  of  entry  of 
Houston  and  Galveston,  Texas,  are 
consolidated  in  the  new  Houston- 
Galveston,  Texas,  Customs  district.  The 
port  limits  of  the  consolidated  port 
encompass  Galveston,  Texas,  including 
Port  Bolivar  and  Texas  City,  Texas,  and 
the  area  within  the  present  Houston, 
Texas,  limits  including  territory 
described  in  T.D.  54409. 

3.  Jurisdiction  over  Morris  County, 

New  Jersey,  is  transferred  from  Region 
III,  Baltimore,  Maryland,  to  Region  II, 
New  York,  New  York. 

4.  The  geographical  boundaries  of  the 
Port  Arthur,  Texas,  Customs  port  of 
entry  are  clarified  to  read  as  follows: 

That  part  of  the  State  of  Texas  from  Sabine 
Pass  north  along  the  State  line  to  the  north 
boundary  line  of  Shelby  County;  west  to  the 
Neches  River  down  the  western  shore  of  said 
river  to  the  north  boundary  of  Jefferson 
County;  westerly  along  said  boundary  to  the 
east  boundary  of  Liberty  County;  south  along 
the  east  boundary  of  Liberty  County  to  the 
Gulf  of  Mexico,  encompassing  that  portion  of 
Chambers  County  between  the  Liberty 
County  border  extended  to  the  Gulf  of 
Mexico  and  the  Chambers/Jefferson  County 
border;  also  the  parishes  of  Cameron  and 
Calcasieu  in  the  State  of  Louisiana. 

Amendments  to  the  Regulations 

§  101.3  (Amended] 

To  reflect  these  changes,  the  following 
modifications  are  made  to  §  101.3(b), 
Customs  Regulations  (19  CFR  101.3(b)): 

1.  In  the  list  of  Customs  districts  and 
ports  of  entry  in  Region  VI,  Houston, 
Texas,  revise  the  entry  for  Galveston, 
Texas  to  read  as  follows: 
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Name  and  headquarters 


Area 


Ports  of  entry 


Houston-Galveston,  Texas .  That  part  of  the  State  of  Texas  lying  south  of 

lat.  32*  N.  and  that  part  of  the  State  of 
Texas  lying  east  of  long.  97°  W.  except  the 
territory  included  in  the  Port  Arthur  district. 


Houston-Galveston,  Texas,  including  territory 
described  in  T.D.  54409  and  Port  Bolivar 
and  Texas  City  (T.D.  81-  ).  Corpus  Christi 
(E.O.  8288,  including  territory  described  in 
T.D.  78-130).  Freeport  (E.O.  7632).  Port 
Lavaca-Point  Comfort,  Texas  (T.D.  56115). 


2.  In  the  column  headed  “Area”  in 
Region  II,  New  York  City,  New  York, 
"Morris,”  is  inserted  between  “Sussex” 
and  “Passaic." 

3.  In  Region  VI,  Houston,  Texas,  in  the 
entry  for  Port  Arthur,  Texas,  revise  the 
material  under  the  column  headed 
“Area”  to  read  as  follows: 

That  part  of  the  State  of  Texas  from  Sabine 
Pass  north  along  the  State  line  to  the  north 
boundary  line  of  Shelby  County;  west  to  the 
Neches  River;  down  the  western  shore  of  said 
river  to  the  north  boundary  of  Jefferson 
County;  westerly  along  said  boundary  to  the 
east  boundary  of  Liberty  County;  south  along 
the  east  boundary  of  Liberty  County  to  the 
Gulf  of  Mexico,  encompassing  that  portion  of 
Chambers  County  between  the  Liberty 
County  border  extended  to  the  Gulf  of 
Mexico  and  the  Chambers/Jefferson  County 
border;  also  the  parishes  of  Cameron  and 
Calcasieu  in  the  State  of  Louisiana. 

Executive  Order  12291 

Because  this  will  not  result  in  a 
“major”  rule  as  defined  by  section  1(b) 
of  Executive  Order  12291,  the  regulatory 
impact  analysis  and  review  prescribed 
by  section  3  of  the  Executive  Order  is 
not  required. 

Inapplicability  of  Regulatory  Flexibility 
Act 

This  document  is  not  subject  to  the 
provisions  of  sections  603  and  604  of 
Title  5,  United  States  Code  (as  added  by 
section  3  of  Pub.  L.  96-354,  the 
“Regulatory  Flexibility  Act”),  because  it 
was  the  subject  of  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  before  January  1, 1981,  the 
effective  date  of  the  Act. 

Drafting  Information 

The  principal  author  of  this  document 
was  Lawrence  P.  Dunham,  Regulations 
and  Information  Division,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

Dated:  May  28. 1981. 

John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 

|FR  Doc.  81-16516  Filed  6-1-81: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Fenbendazole  With  Trichlorfon 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  amends  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst-Roussel  Pharmaceuticals,  Inc., 
providing  for  safe  and  effective  use  of 
fenbendazole  with  trichlorfon  as  an 
anthelmintic  for  horses. 

EFFECTIVE  DATE:  June  2, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Bureau  of  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Pharmaceuticals,  Inc.,  Rt.  202- 
206  North,  Somerville,  NJ  08876,  filed  a 
supplemental  NADA  (104-494)  providing 
for  the  concomitant  use  of  10  percent 
fenbendazole  suspension  with 
trichlorfon  in  horses  for  the  treatment  of 
infections  of  stomach  bots  in  addition  to 
its  approved  use  in  treating  infections  of 
large  strongyles,  small  strongyles, 
pinworms,  and  large  roundworms. 

Approval  of  this  application  does  not 
change  the  conditions  of  fenbendazole’s 
use  in  the  target  animal  and  merely 
provides  information  regarding  its 
concomitant  use  with  an  additional 
approved  drug,  trichlorfon.  Laboratory 
and  clinical  field  efficacy  studies  and 
safety  studies  demonstrate  the 
concurrent  use  of  the  currently  approved 
fenbendazole  and  trichlorfon  does  not 
inhibit  the  intended  effect  of  each  drug 
nor  potentiate  toxicity.  Accordingly, 
under  the  Bureau  of  Veterinary 
Medicine’s  supplemental  approval 
policy  (42  FR  64367;  December  23, 1977), 
this  is  a  supplemental  approval  which 


does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  the 
original  approval  or  the  approval  of  the 
concurrent  use. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(H)  (21 
CFR  514.11(e)(2)(H)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(formerly  the  Hearing  Clerk’s  office) 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(d)(l)(i)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

Therefore,  under  the  Federal  Food, 
Drugs,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i))),  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drug  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83),  Part  520  is 
amended  in  §  520.905a  by  adding 
paragraph  (e)  to  read  as  follows: 

§  520.905a  Fenbendazole  suspension. 

***** 

(e)  Special  considerations. 
Fenbendazole  suspension  10  percent 
and  approved  forms  of  trichlorfon,  when 
used  concomitantly  for  treating  the 
indications  provided  in  paragraph  (d)  of 
this  section  and  for  treating  infections  of 
stomach  bot  as  provided  in  §  520.2520, 
have  been  shown  to  be  compatible  and 
not  to  interfere  with  one  another. 

Effective  date.  June  2, 1981. 

(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  May  26, 1981. 

Robert  A.  Baldwin, 

Associate  Director  for  Scientific  Evaluation. 
[FR  Doc.  81-16171  Filed  6-2-81;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  1 1 
[T.D.  7779] 

Income  Tax;  Treatment  of  Losses  on 
Small  Business  Stock 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  provides  final 
regulations  relating  to  the  treatment  of 
losses  on  small  business  stock.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Revenue  Act  of  1978,  as  modified  by 
the  Technical  Corrections  Act  of  1979. 
These  regulations  provide  the  public 
with  the  guidance  needed  to  comply 
with  the  changes. 

DATE:  The  amendments  to  the 
regulations  are  effective  with  respect  to 
stock  issued  before  and  after  November 
6, 1978,  and  apply,  in  general,  to  taxable 
years  beginning  after  December  31, 1978. 
The  amendments  to  the  regulations  also 
apply,  in  certain  cases,  to  taxable  years 
including  November  6, 1978. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Thompson  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  D.C.  20224  (Attention: 
CC:LR:T)  (202-566-3459). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  September  19, 1979,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  and  to  the 
Temporary  Income  Tax  Regulations 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (26  CFR  Part  11) 
under  sections  414, 1244,  and  1563  of  the 
Internal  Revenue  Code  of  1954  (44  FR 
54317).  The  amendments  were  proposed 
to  conform  the  regulations  to  section  345 
of  the  Revenue  Act  of  1978  (92  Stat. 

2763).  No  comments  were  received  with 
respect  to  this  notice,  nor  was  a  public 
hearing  requested  or  held. 

After  the  publication  of  these 
amendments  as  a  notice  of  proposed 
rulemaking,  the  Technical  Corrections 
Act  of  1979  was  enacted  (Pub.  L.  96-222, 
94  Stat.  194).  Section  103(a)(9)  of  that 
Act  made  certain  changes  to  the 
effective  date  provisions  of  section  345 
of  the  Revenue  Act  of  1978.  The 
proposed  Treasury  decision  conforms 
the  amendments  to  the  statutory 
changes  of  the  Technical  Corrections 
Act  of  1979  and  the  Revenue  Act  of  1978, 


and  also  includes  certain  clarifying 
changes. 

Changes  Relating  to  the  Revenue  Act  of 
1978 

The  amendments  to  the  regulations 
reflect  the  statutory  simplification  and 
liberalization  of  the  requirements 
relating  to  losses  on  small  business 
stock  enacted  in  1978.  In  general,  the 
1978  Act  increased  the  amount  of 
section  1244  stock  that  a  qualified  small 
business  corporation  could  issue, 
simplified  and  liberalized  some  of.the 
conditions  which  must  be  satisfied  for 
stock  to  qualify  as  section  1244  stock, 
and  increased  the  amount  of  loss  that 
certain  shareholders  could  treat  as  an 
ordinary  loss  rather  than  as  a  capital 
loss. 

Changes  Relating  to  the  Technical 
Corrections  Act  of  1979 

The  Technical  Corrections  Act  of  1979 
amends  the  effective  date  provisions  of 
the  Revenue  Act  of  1978.  Section  345(e) 
of  the  Revenue  Act  of  1978  provided  that 
its  amendments  applied  to  stock  issued 
after  the  date  of  the  enactment  of  the 
Act,  November  6, 1978.  This  meant  that 
stock  issued  on  or  before  November  6, 
1978,  remained  subject  to  the  limitations 
in  existence  before  the  Revenue  Act  of 
1978  with  respect  to  the  amount  of  loss 
deductible  as  ordinary  loss  under 
section  1244.  The  Revenue  Act  of  1978 
thus  created  two  separate  sets  of 
limitations,  one  for  common  stock 
issued  prior  to  its  enactment  and 
another  for  common  stock  issued  after 
its  enactment. 

The  Technical  Corrections  Act  of  1979 
changed  this  result  with  respect  to 
taxable  years  beginning  after  December 
31, 1978.  For  those  years,  one  set  of 
dollar  limitations,  the  increased  dollar 
limitations  set  forth  in  the  Revenue  Act 
of  1978,  applies  to  losses  on  all  stock 
qualifying  under  section  1244,  whether 
issued  before  or  after  November  6, 1978. 
However,  in  order  to  prevent  taxpayers 
who  relied  on  the  effective  date  set  forth 
in  the  1978  Act  from  being 
disadvantaged,  the  Technical 
Corrections  Act  provides  a  special 
transitional  rule  for  taxable  years 
including  November  6, 1978.  For  those 
years,  the  effective  date  provisions  of 
the  1978  Act,  with  its  two  separate  sets 
of  limitations  on  amount  of  ordinary 
loss,  apply. 

Clarifying  Changes 

The  proposed  Treasury  decision  also 
includes  certain  clarifying  changes.  The 
term  “capital  receipts"  has  been 
substituted  for  the  term  “post-1958 
capital”  in  §  1.1244(c)-2(b)  of  the 
proposed  amendments.  Additionally,  the 


formula  set  forth  in  proposed 
§  1.1244(c)— 2(b)(2)(i),  relating  to  the 
$1,000,000  limitation  on  amounts 
received  by  a  small  business 
corporation  issuing  stock  under  section 
1244,  has  been  reworded  and  clarified. 
Example  (3)  in  §  1.1244(c)-2(b)(4)  as 
proposed  has  been  revised  to  conform  to 
this  rewording. 

The  final  regulations  adopted  by  this 
Treasury  decision  impose  no  new 
reporting  or  recordkeeping 
requirements.  The  principal  effect  of  the 
final  regulations  is  to  conform  existing 
regulations  to  statutory  changes. 
Evaluation  of  the  effectiveness  of  these 
regulations  after  issuance  will  be  based 
upon  comments  received  from  offices 
within  Treasury  and  the  Internal 
Revenue  Service,  other  governmental 
agencies,  and  the  public. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  K.  Thompson  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  amendments  to  the 
regulations 

Accordingly,  the  amendments  to  26 
CFR  Parts  1  and  11  published  as  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  for  September  19, 1979  (44  FR 
54317),  are  hereby  adopted  as  proposed, 
subject  to  the  following  changes: 

Paragraph  1.  Paragraph  (b)  of 
§  1.1244(b)-l,  as  set  forth  in  paragraph  4 
of  the  notice  of  proposed  rulemaking,  is 
revised  to  read  as  follows: 

§  1.1244(b)~l  Annual  limitation. 
***** 

(b)  Amount  of  toss — (1)  Taxable  years 
beginning  after  December  31, 1978.  For  any 
taxable  year  beginning  after  December  31, 
1978,  the  maximum  amount  that  may  be 
treated  as  an  ordinary  loss  under  section  1244 
is — 

(1)  $50,000,  or 

(ii)  $100,000,  if  a  husband  and  wife  file  a 
joint  return  under  section  6013. 

These  limitations  on  the  maximum  amount  of 
ordinary  loss  apply  whether  the  loss  or  losses 
are  sustained  on  pre-November  1978  stock 
(as  defined  in  §  1.1244(c)— 1(a)(1)),  post- 
November  1978  stock  (as  defined  in 
§  1.1244(c)— 1(a)(2)),  or  on  any  combination  of 
pre-November  1978  stock  and  post-November 
1978  stock.  The  limitation  referred  to  in  (ii) 
applies  to  a  joint  return  whether  the  loss  or 
losses  are  sustained  by  one  or  both  spouses. 

(2)  Taxable  years  ending  before  November 
6,  1978.  For  any  taxable  year  ending  before 
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November  6, 1978,  the  maximum  amount  that 
may  be  treated  as  an  ordinary  loss  under 
section  1244  is — 

(i)  $25,000  or 

(ii)  $50,000,  if  a  husband  and  wife  file  a 
joint  return  under  section  6013. 

The  limitation  referred  to  in  (ii)  applies  to  a  # 
joint  return  whether  the  loss  or  losses  are 
sustained  by  one  or  both  spouses. 

(3)  Taxable  years  including  November  6, 

1978.  For  a  taxable  year  including  November 
6, 1978,  the  maximum  amount  that  may  be 
treated  as  ordinary  loss  under  section  1244  is 
the  sum  of — 

(i)  The  amount  calculated  by  applying  the 
limitations  described  in  subparagraph  (1)  of 
this  paragraph  (b)  to  the  amount  of  loss,  if 
any,  sustained  during  the  taxable  year  on 
post-November  1978  stock,  plus 

(ii)  The  amount  calculated  by  applying  the 
limitations  described  in  subparagraph  (2)  of 
this  paragraph  (b)  to  the  amount  of  loss,  if 
any,  sustained  during  the  taxable  year  on 
pre-November  1978  stock, 

to  the  extent  this  sum  does  not  exceed 
$50,000,  or,  if  a  husband  and  wife  file  a  joint 
return  under  section  6013  for  the  taxable 
year,  $100,000. 

(4)  Examples.  The  provisions  of  this  section 
may  be  illustrated  by  the  following  examples: 

Example  (1).  A,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year  ending 
December  31, 1977,  sustains  a  $50,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  in  Corporation  -X  and 
an  equal  amount  of  loss  qualifying  under 
section  1244  on  pre-November  1978  stock  in 
Corporation  Y.  A  is  limited  to  $50,000  of 
ordinary  loss  under  paragraph  (b)(2)(ii).  The 
remaining  $50,000  of  loss  is  treated  as  loss 
from  the  sale  or  exchange  of  a  capital  asset. 

Example  (2).  For  the  taxable  year  ending 
December  31, 1979,  B,  a  married  taxpayer 
who  files  a  joint  return,  sustains  a  $90,000 
loss  on  post-November  1978  stock  in 
Corporation  X.  In  the  same  taxable  year,  C, 

B's  spouse,  sustains  a  $25,000  loss  on  post- 
November  1978  stock  in  Corporation  Y.  Both 
losses  qualify  under  section  1244.  B  and  C's 
ordinary  loss  is  limited  to  $100,000  under 
paragraph  (b)(l)(ii).  The  remaining  $15,000  of 
loss  is  treated  as  loss  from  the  sale  or 
exchange  of  a  capital  asset. 

Example  (3).  D,  a  married  taxpayer  who 
files  a  joint  return  and  reports  income  on  a 
fiscal  year  basis  for  the  taxable  year  ending 
November  30, 1978,  sustains  a  $60,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  a  $40,000  loss 
qualifying  under  section  1244  on  post- 
November  1978  stock.  D’s  ordinary  loss  on 
pre-November  1978  stock  is  limited  to  $50,000 
under  subparagraph  (3)(ii)  of  this  paragraph 
(b).  D’s  $40,000  loss  on  post-November  1978 
stock  is  within  the  limit  of  subparagraph  (3)(i) 
of  this  paragraph  (b).  The  total  of  these 
losses,  $90,000,  is  the  aggregate  amount 
deductible  by  D  as  ordinary  loss  under 
section  1244.  The  remaining  $10,000  of  loss  is 
treated  as  loss  from  the  sale  or  exchange  of  a 
capital  asset. 

Example  (4).  E,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year  ending 
December  31, 1980,  sustains  a  $75,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  a  $10,000  loss 


qualifying  under  section  1244  on  post- 
November  1978  stock.  E  may  deduct  the  total 
of  these  losses,  $85,000,  as  ordinary  loss 
under  paragraph  (b)(1)(H). 

Example  (5).  Assume  the  same  facts  as  in 
the  preceding  example,  except  that  the  losses 
are  sustained  in  the  taxable  year  beginning 
January  1, 1978,  and  ending  December  31, 

1978.  E  is  limited  to  $60,000  of  ordinary  loss 
($50,000  on  pre-November  1978  stock  plus 
$10,000  on  post-November  1978  stock)  under 
paragraph  (b)(3).  The  remaining  $25,000  of 
loss  is  treated  as  loss  from  the  sale  or 
exchange  of  a  capital  asset. 

Example  (6).  F,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year 
beginning  January  1, 1978,  and  ending 
December  31, 1978,  sustains  a  $75,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  $125,000  loss 
qualifying  under  section  1244  on  post- 
November  1978  stock.  F’s  loss  on  pre- 
November  1978  stock  is  limited  to  $50,000  of 
ordinary  loss  under  subparagraph  (3)(ii)  of 
this  paragraph  (b).  F’s  loss  on  post-N.ovember 
1978  stock  is  limited  to  $100,000  of  ordinary 
loss  under  subparagraph  (3)(i)  of  this 
paragraph  (b).  The  total  of  these  losses, 
$150,000,  is  limited  to  $100,000  of  ordinary 
loss  under  paragraph  (b)(3).  F’s  aggregate 
amount  of  ordinary  loss  under  section  1244  is 
$100,000.  The  remaining  $100,000  of  loss  is 
treated  as  loss  from  the  sale  or  exchange  of  a 
capital  asset. 

Par.  2.  Subparagraphs  (1),  (2)(i),  and 
(4)  of  paragraph  (b)  of  §  1.1244(c)-2,  as 
set  forth  in  paragraph  6  of  the  notice  of 
proposed  rulemaking,  are  revised  to 
read  as  set  forth  below.  Subparagraph 
(2)(iii)  of  such  paragraph  (b)  is  revised 
by  inserting  the  phrase  “or  by  the  15th 
day  of  the  3rd  month  following  the  close 
of  the  transitional  year,  whichever  is 
later.”,  immediately  following  the  phrase 
“the  corporation  shall  make  the  required 
designation  by  (60  days  after  date  of 
such  publication)”.  Subparagraphs  (1), 
(2)(i)  and  (4)  of  paragraph  (b),  as 
revised,  read  as  follows: 

§  1.1244(c)-2  Small  business  corporation 
defined. 

(b)  Post-November  1978  stock — (1)  Amount 
received  by  corporation  for  stock.  Capital 
receipts  of  a  small  business  corporation  may 
not  exceed  $1,000,000.  For  purposes  of  this 
paragraph  the  term  "capital  receipts"  means 
the  aggregate  dollar  amount  received  by  the 
corporation  for  its  stock,  as  a  contribution  to 
capital,  and  as  paid-in  surplus.  If  the 
$1,000,000  limitation  is  exceeded,  the  rules  of 
subparagraph  (2)  of  this  paragraph  (b)  apply. 
In  making  these  determinations,  (i)  property 
is  taken  into  account  at  its  adjusted  basis  to 
the  Corporation  (for  determining  gain)  as  of 
the  date  received  by  the  corporation,  and  (ii) 
this  aggregate  amount  is  reduced  by  the 
amount  of  any  liability  to  which  the  property 
was  subject  and  by  the  amount  of  any 
liability  assumed  by  the  corporation  at  the 
time  the  property  was  received.  Capital 
receipts  are  not  reduced  by  distributions  to 
shareholders,  even  though  the  distributions 
may  be  capital  distributions. 


(2)  Requirement  of  designation  in  event 
$1,000,000  limitation  exceeded,  (i)  If  capital 
receipts  exceed  $1,000,000,  the  corporation 
shall  designate  as  section  1244  stock  certain 
shares  of  post-November  1978  common  stock 
issued  for  money  or  other  property  in  the 
transitional  year.  For  purposes  of  this 
paragraph,  the  term  “transitional  year” 
means  the  first  taxable  year  in  which  capital 
receipts  exceed  $1,000,000  and  in  which  the 
corporation  issues  stock.  This  designation 
shall  be  made  in  accordance  with  the  rules  of 
subdivision  (iii)  of  this  paragraph  (b)(2).  The 
amount  received  for  designated  stock  shall 
not  exceed  $1,000,000  less  amounts  received 

(i)  in  exchange  for  stock  in  years  prior  to  the 
transitional  year;  (ii)  as  contributions  to 
capital  in  the  transitional  year  or  in  years 
prior  to  that  year;  and  (iii)  as  paid-in  surplus 
in  the  transitional  year  or  in  years  prior  to 
that  year.  *  *  * 

(4)  Examples.  *  *  * 

Example  (3).  On  December  1, 1980, 
Corporation  Y  issues  common  stock  to 
shareholder  A  in  exchange  for  $500,000  in 
cash.  On  August  1, 1981,  Corporation  Y  issues 
common  stock  to  shareholder  B  in  exchange 
for  property  having  an  adjusted  basis  to 
Corporation  Y  of  $500,000.  On  December  1, 
1981,  B  transfers  a  tract  of  land  having  a 
basis  in  B’s  hands  of  $250,000  to  Corporation 
Y  as  a  contribution  to  capital.  Under  section 
362(a)(2)  of  the  Code,  Corporation  Y  takes  a 
basis  of  $250,000  in  the  tract  of  land. 
Corporation  Y  is  a  calendar  year  corporation. 
On  February  15, 1982,  it  designates  one-half 
of  shareholders  B’s  stock  as  section  1244 
stock  by  entering  the  numbers  of  the 
qualifying  certificates  on  the  corporation’s 
records.  The  designation  made  by 
Corporation  Y  is  effective  because  it 
identifies  which  shares  of  its  stock  qualify  for 
section  1244  treatment,  was  made  in  writing 
before  the  15th  day  of  the  3rd  month 
following  the  close  of  the  transitional  year 
(1981),  and  because  the  amount  received  for 
designated  stock  does  not  exceed  $1,000,000, 
less  amounts  received  (i)  in  exchange  for 
stock  in  years  prior  to  the  transitional  year; 

(ii)  as  contributions  to  capital  in  the 
transitional  year  or  in  years  prior  to  that 
year;  (iii)  as  paid-in  surplus  in  the  transitional 
year  or  in  years  prior  to  that  year.  In  the 
event  of  B’s  sale  of  his  stock  at  a  loss,  the 
increase  in  basis  attributable  to  his 
contribution  to  capital  will  be  treated  as 
allocable  to  the  one-half  of  his  stock  that  is 
not  section  1244  stock  under  the  special  rule 
of  section  1244(d)(1)(B).  *  *  * 

*  *  *  *  * 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68 A  Stat.  917;  26  U.S.C.  7805). 

William  E.  Williams, 

Commissioner  of  Internal  Revenue. 

Approved:  May  4, 1981. 

John  E.  Chapoton, 

Assistant  Secretary  of  the  Treasury. 

26  CFR  Parts  1  and  11  are  amended  as 
follows: 
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PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Par.  1.  In  §  1.1244(a)-l,  paragraph  (b) 
is  revised  to  read  as  follows: 

§  1.1 244(a)- 1  Loss  on  small  business 
stock  treated  as  ordinary  loss. 

(a)  In  general.  *  *  * 

(b)  Taxpayers  entitled  to  ordinary 
loss.  The  allowance  of  an  ordinary  loss 
deduction  for  a  loss  of  section  1244 
stock  is  permitted  only  to  the  following 
two  classes  of  taxpayers: 

(1)  An  individual  sustaining  the  loss  to 
whom  the  stock  was  issued  by  a  small 
business  corporation,  or 

(2)  An  individual  who  is  a  partner  in  a 
partnership  at  the  time  the  partnership 
acquired  the  stock  in  an  issuance  from  a 
small  business  corporation  and  whose 
distributive  share  of  partnership  items 
reflects  the  loss  sustained  by  the 
partnership.  The  ordinary  loss  deduction 
is  limited  to  the  lesser  of  the  partner’s 
distributive  share  at  the  time  of  the 
issuance  of  the  stock  or  the  partner’s 
distributive  share  at  the  time  the  loss  is 
sustained.  In  order  to  claim  a  deduction 
under  section  1244  the  individual,  or  the 
partnership,  sustaining  the  loss  must 
have  continuously  held  the  stock  from 
the  date  of  issuance.  A  corporation, 
trust,  or  estate  is  not  entitled  to  ordinary 
loss  treatment  under  section  1244 
regardless  of  how  the  stock  was 
acquired.  An  individual  who  acquires 
stock  from  a  shareholder  by  purchase, 
gift,  devise,  or  in  any  other  manner  is 
not  entitled  to  an  ordinary  loss  under 
section  1244  with  respect  to  this  stock. 
Thus,  ordinary  loss  treatment  is  not 
available  to  a  partner  to  whom  the  stock 
is  distributed  by  the  partnership.  Stock 
acquired  through  an  investment  banking 
firm,  or  other  person,  participating  in  the 
sale  of  an  issue  may  qualify  for  ordinary 
loss  treatment  only  if  the  stock  is  not 
first  issued  to  the  firm  or  person.  Thus, 
for  example,  if  the  firm  acts  as  a  selling 
agent  for  the  issuing  corporation  the 
stock  may  qualify.  On  the  other  hand, 
stock  purchased  by  an  investment  firm 
and  subsequently  resold  does  not 
qualify  as  section  1244  stock  in  the 
hands  of  the  person  acquiring  the  stock 
from  the  firm. 

*  *  *  *  * 

Par.  2.  Section  1.1244(b)-l  is  revised  to 
read  as  follows: 

§  1. 1244(b)- 1  Annual  limitation. 

(a)  In  general.  Subsection  (b)  of 
section  1244  imposes  a  limitation  on  the 
aggregate  amount  of  loss  that  for  any 
taxable  year  may  be  treated  as  an 
ordinary  loss  by  a  taxpayer  by  reason  of 
that  section.  In  the  case  of  a  partnership, 


the  limitation  is  determined  separately 
as  to  each  partner.  Any  amount  of  loss 
in  excess  of  the  applicable  limitation  is 
treated  as  loss  from  the  sale  or 
exchange  of  a  capital  asset. 

(b)  Amount  of  loss — (1)  Taxable  years 
beginning  after  December  31, 1978.  For 
any  taxable  year  beginning  after 
December  31, 1978,  the  maximum 
amount  that  may  be  treated  as  an 
ordinary  loss  under  section  1244  is — 

(1)  $50,000,  or 

(ii)  $100,000,  if  a  husband  and  wife  file 
a  joint  return  under  section  6013. 

These  limitations  on  the  maximum 
amount  of  ordinary  loss  apply  whether 
the  loss  or  losses  are  sustained  on  pre- 
November  1978  stock  (as  defined  in 
§  1.1244  (c)— 1  (a)(1)),  post-November 
1978  stock  (as  defined  in  §  1.1244  (c)-l 
(a)(2)),  or  on  any  combination  of  pre- 
November  1978  stock  and  post- 
November  1978  stock.  The  limitation 
referred  to  in  (ii)  applies  to  a  joint  return 
whether  the  loss  or  losses  are  sustained 
by  one  or  both  spouses. 

(2)  Taxable  years  ending  before 
November  6, 1978.  For  any  taxable  year 
ending  before  November  6, 1978,  the 
maximum  amount  that  may  be  treated 
as  an  ordinary  loss  under  section  1244 
is  1 

(i)  $25,000  or 

(ii)  $50,000,  if  a  husband  and  wife  Hie 
a  joint  return  under  section  6013. 

The  limitation  referred  to  in  (ii)  applies 
to  a  joint  return  whether  the  loss  or 
losses  are  sustained  by  one  or  both 
spouses. 

(3)  Taxable  years  including  November 
6, 1978.  For  a  taxable  year  including 
November  6, 1978,  the  maximum  amount 
that  may  be  treated  as  ordinary  loss 
under  section  1244  is  the  sum  of — 

(i)  The  amount  calculated  by  applying 
the  limitations  described  in 
subparagraph  (1)  of  this  paragraph  (b)  to 
the  amount  of  loss,  if  any,  sustained 
during  the  taxable  year  on  post- 
November  1978  stock,  plus 

(ii)  The  amount  calculated  by  applying 
the  limitations  described  in 
subparagraph  (2)  of  this  paragraph  (b)  to 
the  amount  of  loss,  if  any,  sustained 
during  the  taxable  year  on  pre- 
November  1978  stock, 

To  the  extent  this  sum  does  not  exceed 
$50,000,  or,  if  a  husband  and  wife  Hie  a 
joint  return  under  section  6013  for  the 
taxable  year,  $100,000. 

(4)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year  ending 
December  31, 1977,  sustains  a  $50,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  in  Corporation  X  and 


an  equal  amount  of  loss  qualifying  under 
section  1244  on  pre-November  1978  stock  in 
Corporation  Y.  A  is  limited  to  $50,000  of 
ordinary  loss  under  paragraph  (b)(2)(ii).  The 
remaining  $50,000  of  loss  is  treated  as  loss 
from  the  sale  or  exchange  of  a  capital  asset. 

Example  (2).  For  the  taxable  year  ending 
December  31, 1979,  B,  a  married  taxpayer 
who  files  a  joint  return,  sustains  a  $90,000 
loss  on  post-November  1978  stock  in 
Corporation  X.  In  the  same  taxable  year,  C. 

B's  spouse,  sustains  a  $25,000  loss  on  post- 
November  1978  stock  in  Corporation  Y.  Both 
losses  qualify  under  section  1244.  B  and  C's 
ordinary  loss  is  limited  to  $100,000  under 
paragraph  (b)(l)(ii).  The  remaining  $15,000  of 
loss  is  treated  as  loss  from  the  sale  or 
exchange  of  a  capital  asset. 

Example  (3).  D,  a  married  taxpayer  who 
files  a  joint  return  and  reports  income  on  a 
fiscal  year  basis  for  the  taxable  year  ending 
November  30, 1978,  sustains  a  $60,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  a  $40,000  loss 
qualifying  under  section  1244  on  post- 
November  1978  stock.  D’s  ordinary  loss  on 
pre-November  1978  stock  is  limited  to  $50,000 
under  subparagraph  (3)(ii)  of  this  paragraph 
(b).  D’s  $40,000  loss  on  post-November  1978 
stock  is  within  the  limit  of  subparagraph  (3)(i) 
of  this  paragraph  (b).  The  total  of  these 
losses,  $90,000,  is  the  aggregate  amount 
deductible  by  D  as  ordinary  loss  under 
section  1244.  The  remaining  $10,000  of  loss  is 
treated  as  loss  from  the  sale  or  exchange  of  a 
capital  asset. 

Example  (4).  E,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year  ending 
December  31, 1980,  sustains  a  $75,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  a  $10,000  loss 
qualifying  under  section  1244  on  post- 
November  1978  stock.  E  may  deduct  the  total 
of  these  losses,  $85,000,  as  ordinary  loss 
under  paragraph  (b)(l)(ii). 

Example  (5).  Assume  the  same  facts  as  in 
the  preceding  example,  except  that  the  losses 
are  sustained  in  the  taxable  year  beginning 
January  1, 1978,  and  ending  December  31, 
1978.  E  is  limited  to  $60,000  of  ordinary  loss 
($50,000  on  pre-November  1978  stock  plus 
$10,000  on  post-November  1978  stock)  under 
paragraph  (b)(3).  The  remaining  $25,000  of 
loss  is  treated  as  loss  from  the  sale  or 
exchange  of  a  capital  asset. 

Example  (6).  F,  a  married  taxpayer  who 
files  a  joint  return  for  the  taxable  year 
beginning  January  1, 1978,  and  ending 
December  31, 1978,  sustains  a  $75,000  loss 
qualifying  under  section  1244  on  pre- 
November  1978  stock  and  a  $125,000  loss 
qualifying  under  section  1244  on  post- 
November  1978  stock.  Fs  loss  on  pre- 
November  1978  stock  is  limited  to  $50,000  of 
ordinary  loss  under  subparagraph  (3)(ii)  of 
this  paragraph  (b).  Fs  loss  on  post-November 
1978  stock  is  limited  to  $100,000  of  ordinary 
loss  under  subparagraph  (3)(i)  of  this 
paragraph  (b).  The  total  of  these  losses, 
$150,000,  is  limited  to  $100,000  of  ordinary 
loss  under  paragraph  (b)(3).  Fs  aggregate 
amount  of  ordinary  loss  under  section  1244  is 
$100,000.  The  remaining  $100,000  of  loss  is 
treated  as  loss  from  the  sale  or  exchange  of  a 
capital  asset. 
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Par.  3.  Section  1.1244(c)-l  is  revised  to 
read  as  follows: 

§  1. 1244(c)- 1  Section  1244  stock  defined. 

(a)  In  general.  For  purposes  of 

§§  1.1244(a)-l  to  1.1244(e)-l,  inclusive— 

(1)  The  term  “pre-November  1978 
stock”  means  stock  issued  after  June  30, 
1958,  and  on  or  before  November  6, 1978. 

(2)  The  term  “post-November  1978 
stock”  means  stock  issued  after 
November  6, 1978. 

In  order  that  stock  may  qualify  as  section 
In  order  that  stock  may  qualify  as  section 
1244  stock,  the  requirements  described  in 
paragraphs  (b)  through  (e)  of  this  section  must 
be  satisfied.  In  addition,  the  requirements  of 
paragraph  (f)  of  this  section  must  be  satisfied 
in  the  case  of  pre-November  1978  stock. 
Whether  these  requirements  have  been  met  is 
determined  at  the  time  the  stock  is  issued, 
except  for  the  requirement  in  paragraph  (e)  of 
this  section.  Whether  the  requirement  in 
paragraph  (e)  of  this  section,  relating  to  gross 
receipts  of  the  corporation,  has  been  satisfied 
is  determined  at  the  time  a  loss  is  sustained. 
Therefore,  at  the  time  of  issuance  it  cannot  be 
said  with  certainty  that  stock  will  qualify  for 
the  benefits  of  section  1244. 

(b)  Common  stock.  Only  common 
stock,  either  voting  or  nonvoting,  in  a 
domestic  corporation  may  qualify  as 
section  1244  stock.  For  purposes  of 
section  1244,  neither  securities  of  the 
corporation  covertible  into  common 
stock  nor  common  stock  convertible  into 
other  securities  of  the  corporation  are 
treated  as  common  stock.  An  increase  in 
the  basis  of  outstanding  stock  as  a  result 
of  a  contribution  to  capital  is  not  treated 
as  an  issuance  of  stock  under  section 
1244.  For  definition  of  domestic 
corporation,  see  section  7701(a)(4)  and 
the  regulations  under  that  section. 

(c)  Small  business  corporation.  At  the 
time  the  stock  is  issued  (or,  in  the  case 
of  pre-November  1978  stock,  at  the  time 
of  adoption  of  the  plan  described  in 
paragraph  (f)(1)  of  this  section)  the 
corporation  must  be  a  “small  business 
corporation”.  See  §  1.1244(c)-2  for  the 
definition  of  a  small  business 
corporation. 

(d)  Issued  for  money  or  other 
property.  (1)  The  stock  must  be  issued  to 
the  taxpayer  for  money  or  other 
property  transferred  by  the  taxpayer  to 
the  corporation.  However,  stock  issued 
in  exchange  for  stock  or  securities, 
including  stock  or  securities  of  the 
issuing  corporation,  cannot  qualify  as 
section  1244  stock,  except  as  provided  in 
§  1.1244(d)— 3,  relating  to  certain  cases 
where  stock  is  issued  in  exchange  for 
section  1244  stock.  Stock  issued  for 
services  rendered  or  to  be  rendered  to, 
or  for  the  benefit  of,  the  issuing 


corporation  does  not  qualify  as  section 
1244  stock.  Stock  issued  in  consideration 
for  cancellation  of  indebtedness  of  the 
corporation  shall  be  considered  issued 
in  exchange  for  money  or  other  property 
unless  such  indebtedness  is  evidenced 
by  a  security,  or  arises  out  of  the 
performance  of  personal  services. 

(2)  The  following  examples  illustrate 
situations  where  stock  fails  to  qualify  as 
section  1244  stock  as  a  result  of  the  rules 
in  subparagraph  (1)  of  this  paragraph: 

Example  (1).  A  taxpayer  owns  stock  of 
Corporation  X  issued  to  him  prior  to  July  1, 
1958.  Under  a  plan  adopted  in  1977,  he 
exchanges  his  stock  for  a  new  issuance  of 
stock  of  Corporation  X.  The  stock  received  by 
the  taxpayer  in  the  exchange  may  not  qualify 
as  section  1244  stock  even  if  the  corporation 
has  adopted  a  valid  plan  and  is  a  small 
business  corporation. 

Example  (2).  A  taxpayer  owns  stock  in 
Corporation  X.  Corporation  X  merges  into 
Corporation  Y.  In  exchange  for  his  stock, 
Corporation  Y  issues  shares  of  its  stock  to  the 
taxpayer.  The  stock  in  Corporation  Y  does 
not  qualify  as  section  1244  stock  even  if  the 
stock  exchanged  by  the  taxpayer  did  qualify. 

Example  (3).  Corporation  X  transfers  part 
of  its  business  assets  to  Corporation  Y,  a  new 
corporation,  and  all  of  the  stock  of 
Corporation  Y  is  issued  directly  to  the 
shareholders  of  Corporation  X.  Since  the 
Corporation  Y  stock  was  not  issued  to  the 
shareholders  for  a  transfer  by  them  of  money 
or  other  property,  none  of  the  Corporation  Y 
stock  in  the  hands  of  the  shareholders  can 
qualify. 

(e)  Gross  receipts.  (l)(i)(a)  Except  as 
provided  in  subparagraph  (2)  of  this 
paragraph,  stock  will  not  qualify  under 
section  1244,  if  50  percent  or  more  of  the 
gross  receipts  of  the  corporation,  for  the 
period  consisting  of  the  five  most  recent 
taxable  years  of  the  corporation  ending 
before  the  date  the  loss  on  such  stock  is 
sustained  by  the  shareholders,  is 
derived  from  royalties,  rents,  dividends, 
interest,  annuities,  and  sales  or 
exchanges  of  stock  or  securities.  If  the 
corporation  has  not  been  in  existence 
for  five  taxable  years  ending  before 
such  date,  the  percentage  test  referred  to 
in  the  preceding  sentence  applies  to  the 
period  of  the  taxable  years  ending 
before  such  date  during  which  the 
corporation  has  been  in  existence;  and  if 
the  loss  is  sustained  during  the  first 
taxable  year  of  the  corporation  such  test 
applies  to  the  period  beginning  with  the 
first  day  of  such  taxable  year  and 
ending  on  the  day  before  the  loss  is 
sustained.  The  test  under  this  paragraph 
shall  be  made  on  the  basis  of  total  gross 
receipts,  except  that  gross  receipts  from 
the  sales  or  exchanges  of  stock  or 
securities  shall  be  taken  into  account 
only  to  the  extent  of  gains  therefrom. 
The  term  “gross  receipts”  as  used  in 
section  1244(c)(1)(C)  is  not  synonymous 


with  “gross  income".  Gross  receipts 
means  the  total  amount  received  or 
accrued  under  the  method  of  accounting 
used  by  the  corporation  in  computing  its 
taxable  income.  Thus,  the  total  amount 
of  receipts  is  not  reduced  by  returns  and 
allowances,  cost,  or  deductions.  For 
example,  gross  receipts  will  include  the 
total  amount  received  or  accrued  during 
the  corporation’s  taxable  year  from  the 
sale  or  exchange  (including  a  sale  or 
exchange  to  which  section  337  applies) 
of  any  kind  of  property,  from 
investments,  and  for  services  rendered 
by  the  corporation.  However,  gross 
receipts  does  not  include  amounts 
received  in  nontaxable  sales  or 
exchanges  (other  than  those  to  which 
section  337  applies),  except  to  the  extent 
that  gain  is  recognized  by  the 
corporation,  nor  does  that  term  include 
amounts  received  as  a  loan,  as  a 
repayment  of  a  loan,  as  a  contribution  to 
capital,  or  on  the  issuance  by  the 
corporation  of  its  own  stock. 

(b)  The  meaning  of  the  term  “gross 
receipts”  as  used  in  section  1244(c)(1)(C) 
may  be  further  illustrated  by  the 
following  examples: 

Example  (1).  A  corporation  on  the  accrual 
method  sells  property  (other  than  stock  or 
securities)  and  receives  payment  partly  in 
money  and  partly  in  the  form  of  a  note 
payable  at  a  future  time.  The  amount  of  the 
money  and  the  face  amount  of  the  note  would 
be  considered  gross  receipts  in  the  taxable 
year  of  the  sale  and  would  not  be  reduced  by 
the  adjusted  basis  of  the  property,  the  costs 
of  sale,  or  any  other  amount. 

Example  (2).  A  corporation  has  a  long-term 
contract  as  defined  in  paragraph  (a)  of 
§1.451-3  with  respect  to  which  it  reports 
income  according  to  the  percentage-of- 
completion  method  as  described  in  paragraph 
(b)(1)  of  §1.451-3.  The  portion  of  the  gross 
contract  price  which  corresponds  to  the 
percentage  of  the  entire  contract  which  has 
been  completed  during  the  taxable  year  shall 
be  included  in  gross  receipts  for  such  year. 

Example  (3).  A  corporation  which  regularly 
sells  personal  property  on  the  installment 
plan  elects  to  report  its  taxable  income  from 
the  sale  of  property  (other  than  stock  or 
securities)  on  the  installment  method  in 
accordance  with  section  453.  The  installment 
payments  actually  received  in  a  given 
taxable  year  of  the  corporation  shall  be 
included  in  gross  receipts  for  such  year. 

(ii)  The  term  “royalties"  as  used  in 
subdivision  (i)  of  this  subparagraph 
means  all  royalties,  including  mineral, 
oil,  and  gas  royalties  (whether  or  not  the 
aggregate  amount  of  such  royalties 
constitutes  50  percent  or  more  of  the 
gross  income  of  the  corporation  for  the 
taxable  year),  and  amounts  received  for 
the  privilege  of  using  patents, 
copyrights,  secret  processes  and 
formulas,  good  will,  trademarks,  trade 
brands,  franchises,  and  other  like 
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property.  The  term  "royalties”  does  not 
include  amounts  received  upon  the  • 
disposal  of  timber,  coal,  or  domestic  iron 
ore  with  a  retained  economic  interest  to 
which  the  special  rules  of  section  631  (b) 
and  (c)  apply  or  amounts  received  from 
the  transfer  of  patent  rights  to  which 
section  1235  applies.  For  the  definition 
of  “mineral,  oil,  or  gas  royalties”,  see 
paragraph  (b)(ll)  (ii)  and  (iii)  of  §  1.543- 
1.  For  purposes  of  this  subdivision,  the 
gross  amount  of  royalties  shall  not  be 
reduced  by  any  part  of  the  cost  of  the 
rights  under  which  they  are  received  or 
by  any  amount  allowable  as  a  deduction 
in  computing  taxable  income. 

(iii)  The  term  “rents”  as  used  in 
subdivision  (i)  of  this  subparagraph 
means  amounts  received  for  the  use  of, 
or  right  to  use,  property  (whether  real  or 
personal)  of  the  corporation,  whether  or 
not  such  amounts  constitute  50  percent 
or  more  of  the  gross  income  of  the 
corporation  for  the  taxable  year.  The 
term  “rents”  does  not  include  payments 
for  the  use  or  occupancy  of  rooms  or 
other  space  where  significant  services 
are  also  rendered  to  the  occupant,  such 
as  for  the  use  or  occupancy  of  rooms  or 
other  quarters  in  hotels,  boarding 
houses,  or  apartment  houses  furnishing 
hotel  services,  or  in  tourist  homes,  motor 
courts,  or  motels.  Generally,  services  are 
considered  rendered  to  the  occupant  if 
they  are  primarily  for  his  convenience 
and  are  other  than  those  usually  or 
customarily  rendered  in  connection  with 
the  rental  of  rooms  or  other  space  for 
occupancy  only.  The  supplying  of  maid 
service,  for  example,  constitutes  such 
services;  whereas  the  furnishing  of  heat 
and  light,  the  cleaning  of  public 
entrances,  exits,  stairways,  and  lobbies, 
the  collection  of  trash,  etc.,  are  not 
considered  as  services  rendered  to  the 
occupant.  Payments  for  the  use  or 
occupancy  of  entire  private  residences 
or  living  quarters  in  duplex  or  multiple 
housing  units,  of  offices  in  an  office 
building,  etc.,  are  generally  “rents” 
under  section  1244(c)(1)(C).  Payments 
for  the  parking  of  automobiles  ordinarily 
do  not  constitute  rents.  Payments  for  the 
warehousing  of  goods  or  for  the  use  of 
personal  property  do  not  constitute  rents 
if  significant  services  are  rendered  in 
connection  with  such  payments. 

(iv)  The  term  “dividends"  as  used  in 
subdivision  (i)  of  this  subparagraph 
includes  dividends  as  defined  in  section 
316,  amounts  required  to  be  included  in 
gross  income  under  section  551  (relating 
to  foreign  personal  holding  company 
income  taxed  to  United  States 
shareholders),  and  consent  dividends 
determined  as  provided  in  section  565. 

(v)  The  term  "interest”  as  used  in 
subdivision  (i)  of  this  subparagraph 


means  any  amounts  received  for  the  use 
of  money  (including  tax-exempt 
interest). 

(vi)  The  term  “annuities"  as  used  in 
subdivision  (i)  of  this  subparagraph 
means  the  entire  amount  received  as  an 
annuity  under  an  annuity,  endowment, 
or  life  insurance  contract,  regardless  of 
whether  only  part  of  such  amount  would 
be  includible  in  gross  income  under 
section  72. 

(vii)  For  purposes  of  subdivision  (i)  of 
this  subparagraph,  gross  receipts  from 
the  sales  or  exchanges  of  stock  or 
securities  are  taken  into  account  only  to 
the  extent  of  gains  therefrom.  Thus,  the 
gross  receipts  from  the  sale  of  a 
particular  share  of  stock  will  be  the 
excess  of  the  amount  realized  over  the 
adjusted  basis  of  such  share.  If  the 
adjusted  basis  should  equal  or  exceed 
the  amount  realized  on  the  sale  or 
exchange  of  a  certain  share  of  stock, 
bond,  etc.,  there  would  be  no  gross 
receipts  resulting  from  the  sale  of  such 
security.  Losses  on  sales  or  exchanges 
of  stock  or  securities  do  not  offset  gains 
on  the  sales  or  exchanges  of  other  stock 
or  securities  for  purposes  of  computing 
gross  receipts  from  such  sales  or 
exchanges.  Gross  receipts  from  the  sale 
or  exchange  of  stocks  and  securities 
include  gains  received  from  such  sales 
or  exchanges  by  a  corporation  even 
though  such  corporation  is  a  regular 
dealer  in  stocks  and  securities.  For  the 
meaning  of  the  term  “stocks  or 
securities",  see  paragraph  (b)(5)(i)  of 

§  1.543-1. 

(2)  The  requirement  of  subparagraph 
(1)  of  this  paragraph  need  not  be 
satisfied  if  for  the  applicable  period  the 
aggregate  amount  of  deductions  allowed 
to  the  corporation  exceeds  the  aggregate 
amount  of  its  gross  income.  But  for  this 
purpose  the  deductions  allowed  by 
section  172,  relating  to  the  net  operating 
loss  deduction,  and  by  sections  242,  243, 
244,  and  245,  relating  to  certain  special 
deductions  for  corporations,  shall  not  be 
taken  into  account.  Notwithstanding  the 
provisions  of  this  subparagraph  and  of 
subparagraph  (1)  of  this  paragraph, 
pursuant  to  the  specific  delegation  of 
authority  granted  in  section  1244(e)  to 
prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of 
section  1244,  ordinary  loss  treatment 
will  not  be  available  with  respect  to 
stock  of  a  corporation  which  is  not 
largely  an  operating  company  within  the 
five  most  recent  taxable  years  (or  such 
lesser  period  as  the  corporation  is  in 
existence)  ending  before  the  date  of  the 
loss.  Thus,  for  example,  assume  that  a 
person  who  is  not  a  dealer  in  real  estate 
forms  a  corporation  which  issues  stock 
to  him  which  meets  all  the  formal 


requirements  of  section  1244  stock.  The 
corporation  then  acquires  a  piece  of 
unimproved  real  estate  which  it  holds  as 
an  investment.  The  property  declines  in 
value  and  the  stockholder  sells  his  stock 
at  a  loss.  The  loss  does  not  qualify  for 
ordinary  loss  treatment  under  section 
1244  but  must  be  treated  as  a  capital 
loss. 

(3)  In  applying  subparagraphs  (1)  and 
(2)  of  this  paragraph  to  a  successor 
corporation  in  a  reorganization 
described  in  section  368(a)(1)(F),  such 
corporation  shall  be  treated  as  the  same 
corporation  as  its  predecessor.  See 
paragraph  (d)(2)  of  §  1.1244(d}-3. 

(f)  Special  rules  applicable  to  pre- 
November  1978  stock.  (l)(i)  Pre- 
November  1978  common  stock  must 
have  been  issued  under  a  written  plan 
adopted  by  the  corporation  after  June 
30, 1958,  and  on  or  before  November  6, 
1978,  to  offer  only  this  stock  during  a 
period  specified  in  the  plan  ending  not 
later  than  2  years  after  the  date  the  plan 
is  adopted.  The  2-year  requirement 
referred  to  in  the  preceding  sentence  is 
met  if  the  period  specified  in  the  plan  is 
based  upon  the  date  when,  under  the 
rules  or  regulations  of  a  Government 
agency  relating  to  the  issuance  of  the 
stock,  the  stock  may  lawfully  be  sold, 
and  it  is  clear  that  this  period  will  end, 
and  in  fact  does  end,  within  2  years 
after  the  plan  is  adopted.  The  plan  must 
specifically  state,  in  terms  of  dollars,  the 
maximum  amount  to  be  received  by  the 
corporation  in  consideration  for  the 
stock  to  be  issued  under  the  plan.  See 
§  1.1244(c)— 2  for  the  limitation  on  the 
amount  that  may  be  received  by  the 
corporation  under  the  plan. 

(ii)  To  qualify,  the  pre-November  1978 
stock  must  be  issued  during  the  period 
of  the  offer,  which  period  must  end  not 
later  than  two  years  after  the  date  the 
plan  is  adopted.  Pre-November  1978 
stock  which  is  subscribed  for  during  the 
period  of  the  plan  but  not  issued  during 
this  period  cannot  qualify  as  section 
1244  stock.  Pre-November  1978  stock 
issued  on  the  exercise  of  a  stock  right, 
stock  warrant,  or  stock  option  (which 
right,  warrant,  or  option  was  not 
outstanding  at  the  time  the  plan  was 
adopted)  will  be  treated  as  issued  under 
a  plan  only  if  the  right,  warrant,  or 
option  is  applicable  solely  to  unissued 
stock  offered  under  the  plan  and  is 
exercised  during  the  period  of  the  plan. 

(iii)  Pre-November  1978  stock 
subscribed  for  prior  to  the  adoption  of 
the  plan,  including  stock  subscribed  for 
prior  to  the  date  the  corporation 
comes  into  existence,  may  be 
considered  issued  under  a  plan  adopted 
by  the  corporation  if  the  stock  is  not  in 
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fact  issued  prior  to  the  adoption  of  the 
plan. 

(iv)  Pre-November  1978  stock  issued 
for  a  payment  which,  alone  or  together 
with  prior  payments,  exceeds  the 
maximum  amount  that  may  be  received 
under  the  plan,  is  not  considered  issued 
under  the  plan,  and  none  of  the  stock 
can  qualify  as  section  1244  stock.  See 
§  1.1244(c)-2(b)  for  a  different  rule  with 
respect  to  post-November  1978  stock. 

(2)  Pre-November  1978  stock  does  not 
qualify  as  section  1244  stock  if  at  the 
time  of  the  adoption  of  the  plan  under 
which  it  is  issued  there  remains 
unissued  any  portion  of  a  prior  offering 
of  stock.  Thus,  if  any  portion  of  an 
outstanding  offering  of  common  or 
preferred  stock  is  unissued  at  the  time  of 
the  adoption  of  the  plan,  stock  issued 
under  the  plan  will  not  qualify  as 
section  1244  stock.  An  offer  is 
outstanding  unless  and  until  it  is 
withdrawn  by  affirmative  action  before 
the  plan  is  adopted.  Stock  rights,  stock 
warrants,  stock  options,  or  securities 
convertible  into  stock,  that  are 
outstanding  at  the  time  the  plan  is 
adopted,  are  considered  prior  offerings. 
The  authorization  in  the  corporate 
charter  to  issue  stock  different  from 
stock  offered  under  the  plan  or  in  excess 
of  stock  offered  under  the  plan  is  not  of 
itself  a  prior  offering. 

(3) {i)  Even  though  the  plan  satisfies 
the  requirements  of  subparagraph  (1)  of 
this  paragraph  (f),  if  another  offering  of 
pre-November  1978  stock  is  made  by  the 
corporation  subsequent  to,  or 
simultaneous  with,  the  adoption  of  the 
plan,  pre-November  1978  stock  issued 
under  the  plan  after  the  other  offering 
does  not  qualify  as  section  1244  stock. 
The  issuance  of  stock  options,  stock 
rights,  or  stock  warrants  at  any  time 
during  the  period  of  the  plan,  that  are 
exercisable  on  stock  other  than  stock 
offered  under  the  plan,  is  considered  a 
subsequent  offering.  Similarly,  the 
issuance  of  pre-November  1978  stock 
other  than  that  offered  under  the  plan  is 
considered  a  subsequent  offering. 
Because  stock  issued  upon  exercise  of  a 
converson  privilege  is  stock  issued  for  a 
security,  and  stock  issued  under  a  stock 
option  granted  in  whole  or  in  part  for 
services  is  not  issued  for  money  or  other 
property,  the  issuance  of  securities  with 
a  conversion  privilege  and  the  issuance 
of  such  a  stock  option  are  subsequent 
offerings,  because  the  conversion 
privilege  and  the  stock  option  are 
exercisable  with  respect  to  stock  other 
than  that  which  may  properly  be  offered 
under  the  plan.  Pre-November  1978 
stock  issued  under  the  plan  before  a 
subsequent  offering  is  not  disqualified 
because  of  the  subsequent  offering.  The 


rule  of  the  subparagraph,  together  with 
the  rule  of  subparagraph  (2)  of  this 
paragraph  (f),  relating  to  offers  prior  to 
the  adoption  of  the  plan,  limits  pre- 
November  1978  section  1244  stock  to 
stock  issued  by  the  corporation  during  a 
period  when  any  stock  issued  by  it  must 
have  been  issued  under  the  plan. 

(ii)  Any  modification  of  a  plan  that 
changes  the  offering  to  include  preferred 
stock,  or  that  increases  the  amount  of 
pre-November  1978  stock  that  may  be 
issued  under  the  plan  to  such  an  extent 
that  the  requirements  of  paragraph  (c)  of 
this  section  would  not  have  been 
satisfied  if  determined  with  reference  to 
this  amount  as  of  the  date  the  plan  was 
initially  adopted,  or  that  extends  the 
period  of  time  during  which  stock  may 
be  issued  under  the  plan  to  more  than  2 
years  from  the  date  the  plan  was 
initially  adopted,  is  considered  a 
subsequent  offering,  and  no  stock  issued 
after  this  offering  may  qualify.  However, 
a  corporation  may  withdraw  a  plan  and 
adopt  a  new  plan  to  issue  stock.  To 
determine  whether  stock  issued  under 
this  new  plan  may  qualify,  this 
paragraph  (f)  must  be  applied  with 
respect  to  the  new  plan  as  of  the  date  of 
its  adoption.  For  example,  amounts 
received  for  stock  under  the  prior  plan 
must  be  taken  into  account  in 
determining  whether  the  statutory 
requirements  relating  to  definition  of 
small  business  corporation  are  satisfied. 
In  applying  the  requirements  of 
paragraph  (c)  of  this  section,  reference 
should  be  made  to  equity  capital  as  of 
the  date  the  new  plan  is  adopted.  The 
same  principles  apply  if  the  period  of 
the  initial  plan  expires  and  the 
corporation  adopts  a  new  plan. 

Par.  4.  Section  1.1244(c)-2  is  revised  to 
read  as  follows: 

§  1.1 244(c)- 2  Small  business  corporation 
defined. 

(a)  In  general  A  corporation  is  treated 
as  a  small  business  corporation  if  it  is  a 
domestic  corporation  that  satisfies  the 
requirements  described  in  paragraph  (b) 
or  (c)  of  this  section.  The  requirements 
of  paragraph  (b)  of  this  section  apply  if  a 
loss  is  sustained  on  post-November  1978 
stock.  The  requirements  of  paragraph  (c) 
of  this  section  apply  if  a  loss  is 
sustained  on  pre-November  1978  stock. 

If  losses  are  sustained  on  both  pre- 
November  1978  stock  and  post- 
November  1978  stock  in  the  same 
taxable  year,  the  requirements  of 
paragraph  (b)  of  this  section  are  applied 
to  the  corporation  at  the  time  of  the 
issuance  of  the  stock  (as  required  by 
paragraph  (b)  in  the  case  of  a  loss  on 
post-November  1978  stock)  in  order  to 
determine  whether  the  loss  on  post- 
November  1978  stock  qualifies  as  a 


section  1244  loss,  and  the  requirements 
of  paragraph  (c)  of  this  section  are 
applied  to  the  corporation  at  the  time  of 
the  adoption  of  the  plan  (as  required  by 
paragraph  (c)  in  the  case  of  a  loss  on 
pre-November  1978  stock)  in  order  to 
determine  whether  the  loss  on  pre- 
November  1978  stock  qualifies  as  a 
section  1244  loss.  For  definition  of 
domestic  corporation,  see  section  7701 
(a)(4)  and  the  regulations  under  that 
section. 

(b)  Post-November  1978  stock — (1) 
Amount  received  by  corporation  for 
stock.  Capital  receipts  of  a  small 
business  corporation  may  not  exceed 
$1,000,000.  For  purposes  of  this 
paragraph  the  term  “capital  receipts” 
means  the  aggregate  dollar  amount 
received  by  the  corporation  for  its  stock, 
as  a  contribution  to  capital,  and  as  paid- 
in  surplus.  If  the  $1,000,000  limitation  is 
exceeded,  the  rules  of  subparagraph  (2) 
of  this  paragraph  (b)  apply.  In  making 
these  determinations,  (i)  property  is 
taken  into  account  at  its  adjusted  basis 
to  the  corporation  (for  determining  gain) 
aS  of  the  date  received  by  the 
corporation,  and  (ii)  this  aggregate 
amount  is  reduced  by  the  amount  of  any 
liability  to  which  the  property  was 
subject  and  by  the  amount  of  any 
liability  assumed  by  the  corporation  at 
the  time  the  property  was  received. 
Capital  receipts  are  not  reduced  by 
distributions  to  shareholders,  even 
though  the  distributions  may  be  capital 
distributions. 

(2)  Requirement  of  designation  in 
event  $1,000,000  limitation  exceeded,  (i) 
If  capital  receipts  exceed  $1,000,000,  the 
corporation  shall  designate  as  section 
1244  stock  certain  shares  of  post- 
November  1978  common  stock  issued  for 
money  or  other  property  in  the 
transitional  year.  For  purposes  of  this 
paragraph,  the  term  “transitional  year” 
means  the  first  taxable  year  in  which 
capital  receipts  exceed  $1,000,000  and  in 
which  the  corporation  issues  stock.  This 
designation  shall  be  made  in  accordance 
with  the  rules  of  subdivision  (iii)  of  this 
paragraph  (b)(2).  The  amount  received 
for  designated  stock  shall  not  exceed 
$1,000,000,  less  amounts  received  (i)  in 
exchange  for  stock  in  years  prior  to  the 
transitional  year;  (ii)  as  contributions  to 
capital  in  the  transitional  year  or  in 
years  prior  to  that  year;  and  (iii)  as  paid- 
in  surplus  in  the  transitional  year  or  in 
years  prior  to  that  year. 

(ii)  Post-November  1978  common 
stock  issued  for  money  or  other  property 
before  the  transitional  year  qualifies  as 
section  1244  stock  without  affirmative 
designation  by  the  corporation.  Post- 
November  1978  common  stock  issued 
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after  the  transitional  year  does  not 
qualify  as  section  1244  stock. 

(iii)  The  corporation  shall  make  the 
designation  required  by  subdivision  (i) 
of  this  paragraph  (b)(2)  not  later  than 
the  15th  day  of  the  third  month  following 
the  close  of  the  transitional  year. 
However,  in  the  case  of  post-November 
1978  common  stock  issued  on  or  before 
June  2, 1981  the  corporation  shall  make 
the  required  designation  by  August  3, 

1981  or  by  the  15th  day  of  the  3rd  month 
following  the  close  of  the  transitional 
year,  whichever  is  later.  The  designation 
shall  be  made  by  entering  the  numbers 
of  the  qualifying  share  certificates  on 
the  corporation’s  records.  If  the  shares 
do  not  bear  serial  numbers  or  other 
identifying  numbers  or  letters,  or  are  not 
represented  by  share  certificates,  the 
corporation  shall  make  an  alternative 
designation  in  writing  at  the  time  of 
issuance,  or,  in  the  case  of  post- 
November  1978  common  stock  issued  on 
or  before  June  2, 1981  by  August  3, 1981. 
This  alternative  designation  may  be 
made  in  any  manner  sufficient  to 
identify  the  shares  qualifying  for  section 
1244  treatment.  If  the  corporation  fails  to 
make  a  designation  by  share  certificate 
number  or  an  alternative  written 
designation  as  described,  the  rules  of 
subparagraph  (3)  of  this  paragraph  (b) 
apply. 

(3)  Allocation  of  section  1244  benefit 
in  event  corporation  fails  to  designate 
qualifying  shares.  If  a  corporation  issues 
post-November  1978  stock  in  the 
transitional  year  and  fails  to  designate 
certain  shares  of  post-November  1978 
common  stock  as  section  1244  stock  in 
accordance  with  the  rules  of 
subparagraph  (2)  of  this  paragraph  (b), 
the  following  rules  apply: 

(i)  Section  1244  treatment  is  extended 
to  losses  sustained  on  post-November 
1978  common  stock  issued  for  money  or 
other  property  in  taxable  years  before 
the  transitional  year  and  is  withheld 
from  losses  sustained  on  post-November 
1978  stock  issued  in  taxable  years  after 
the  transitional  year. 

(ii)  Post-1958  capital  received  before 
the  transitional  year  is  subtracted  from 
$1,000,000. 

(iii)  Subject  to  the  annual  limitation 
described  in  §  1.1244(b)-l,  an  ordinary 
loss  on  post-November  1978  common 
stock  issued  for  money  or  other  property 
in  the  transitional  year  is  allowed  in  an 
amount  which  bears  the  same  ratio  to 
the  total  loss  sustained  by  the  individual 
as — 

(A)  The  amount  described  in 
§  1.1244(c)— 2(b)  (3)  (ii)  bears  to 

(B)  The  total  amount  of  money  and 
other  property  received  by  the 
corporation  in  exchange  for  stock,  as  a 


contribution  to  capital,  and  as  paid-in 
surplus  in  the  transitional  year. 

(4)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  December  1, 1978, 
Corporation  W,  a  newly-formed  corporation, 
issues  10,000  shares  of  common  stock  at  $125 
a  share  for  an  amount  (determined  under 
subparagraph  (1)  of  this  paragraph  (b))  of 
money  and  other  property  totaling  $1,250,000. 
The  board  of  directors  specifies  that  8,000 
shares  are  section  1244  stock  and  records  the 
certificate  numbers  of  the  qualifying  shares  in 
its  minutes.  Because  Corporation  W  issued 
post-November  1978  common  stock  in 
exchange  for  money  and  other  property 
exceeding  $1,000,000,  but  has  designated 
shares  of  stock  as  section  1244  stock  and  the 
designated  shares  were  issued  in  exchange 
for  money  and  other  property  not  exceeding 
$1,000,000  (8,000  shares  X  $125  price  per 
share  =  $1,000,000),  the  8,000  designated 
shares  qualify  as  section  1244  stock. 

Example  (2).  Corporation  X  comes  into 
existence  on  June  1, 1979.  On  June  10, 1979, 
Corporation  X  issues  2,500  shares  of  common 
stock  at  $250  per  share  to  shareholder  A  and 
2,500  shares  of  common  stock  at  $250  per 
share  to  shareholder  B.  By  written  agreement 
dated  September  1, 1981,  shareholder  A  and 
shareholder  B  determine  that  1,500  of 
shareholder  A’s  shares  and  all  of  shareholder 
B's  shares  will  be  treated  as  section  1244 
stock.  Although  shareholder  A’s  1,500  shares 
and  shareholder  B’s  2,500  shares  were  issued 
for  money  and  other  property  not  exceeding 
$1,000,000  (4,000  shares  X  $250  price  per 
share  =  $1,000,000,  these  4,000  shares  do  not 
qualify  as  section  1244  stock  under  the  rules 
of  subparagraph  (2)  of  this  paragraph  (b)  for 
three  reasons:  The  agreement  of  September  1, 
1979,  (i)  did  not  identify  which  1,500  of 
shareholder  A's  2,500  shares  were  intended 
to  qualify  for  section  1244  treatment,  (ii)  was 
made  by  the  shareholders  and  not  by 
Corporation  X,  and  (iii)  was  made  later  than 
the  15th  day  of  the  third  month  following  the 
close  of  the  transitional  year.  However, 
certain  of  the  shares  issued  by  Corporation  X 
may  qualify  as  section  1244  stock  under  the 
rules  of  subparagraph  (3)  of  this  paragraph 
(b).  See  example  (4). 

Examplef3).  On  December  1, 1980, 
Corporation  Y  issues  common  stock  to 
shareholder  A  in  exchange  for  $500,000  in 
cash.  On  August  1, 1981,  Corporation  Y  issues 
common  stock  to  shareholder  B  in  exchange 
for  property  having  an  adjusted  basis  to 
Corporation  Y  of  $500,000.  On  December  1, 
1981,  B  transfers  a  tract  of  land  having  a 
basis  in  B’s  hands  of  $250,000  to  Corporation 
Y  as  a  contribution  to  capital.  Under  section 
362(a)(2)  of  the  Code,  Corporation  Y  takes  a 
basis  of  $250,000  in  the  tract  of  land. 
Corporation  Y  is  a  calendar  year  corporation. 
On  February  15, 1982,  it  designates  one-half 
of  shareholders  B's  stock  as  section  1244 
stock  by  entering  the  numbers  of  the 
qualifying  certificates  on  the  corporation’s 
records.  The  designation  made  by  ’ 

Corporation  Y  is  effective  because  it 
identifies  which  shares  of  its  stock  qualify  for 
section  1244  treatment,  was  made  in  writing 
before  the  15th  day  of  the  3rd  month 


following  the  close  of  the  transitional  year 
(1981),  and  because  the  amount  received  for 
designated  stock  does  not  exceed  $1,000,000, 
less  amounts  received  (i)  in  exchange  for 
stock  in  years  prior  to  the  transitional  yean 
(ii)  as  contributions  to  capital  in  the 
transitional  year  or  in  years  prior  to  that 
year,  (iii)  as  paid-in  surplus  in  the  transitional 
year  or  in  years  prior  to  that  year.  In  the 
event  of  B's  sale  of  his  stock  at  a  loss,  the 
increase  in  basis  attributable  to  his 
contribution  to  capital  will  be  treated  as 
allocable  to  the  one-half  of  his  stock  that  is 
not  section  1244  stock  under  the  special  rule 
of  section  1244(d)(1)(B). 

Example  (4).  Corporation  Z,  a  newly- 
formed  corporation,  issues  10,000  shares  of 
common  stock  at  $200  per  share  on  July  1, 

1979.  In  exchange  for  its  stock  Corporation  Z 
receives  property  (other  than  stock  or 
securities)  having  a  basis  to  the  corporation 
of  $400,000,  and  $1,600,000  in  cash,  for  a  total 
of  $2,000,000.  Corporation  Z  fails  to  designate 
any  of  the  issued  shares  as  section  1244 
stock.  Shareholder  C  purchases  2,500  shares 
of  the  10,000  shares  of  Corporation  Z  stock 
for  $500,000  on  July  1, 1979.  Subsequently, 
shareholder  C  sells  the  2,500  shares  for 
$400,000.  Shareholder  C  may  treat  $50,000  of 
the  $100,000  loss  as  an  ordinary  loss  under 
section  1244.  The  amount  of  that  loss  is 
computed  under  the  rule  of  subparagraph  (3) 
of  this  paragraph  (b)  as  follows: 

X  IC's  section  1244  loss]  S1.000.000  [$1,000,000  - 
0  =  SI  .000.000] 

$100,000  [C’s  total  loss]  S2.000.000  [total  amount 

received  by  Corporation  Z] 

X  =  $50,000 

The  remaining  $50,000  is  not  treated  as  an 
ordinary  loss  under  section  1244. 

Example  (5).  (i)  Corporation  V,  a  newly- 
formed  corporation,  issues  common  stock  to 
shareholder  A  and  shareholder  B  on  June  15, 

1980,  in  exchange  for  $800,000  in  cash 
($400,000  from  A  and  $400,000  from  B).  On 
September  15, 1981,  the  corporation  issues 
common  stock  to  shareholder  C  in  exchange 
for  $600,000  in  cash.  On  January  1, 1982, 
common  stock  is  issued  to  shareholder  D  in 
exchange  for  $100,000  in  cash.  Corporation  V 
fails  to  designate  any  of  the  issued  shares  as 
section  1244  stock.  A,  B,  C,  and  D 
subsequently  sell  their  Corporation  Y  stock  at 
a  loss. 

(ii)  Subject  to  the  annual  limitation 
discussed  in  §  1.1244(b)-l,  A  and  B  may  treat 
their  entire  loss  as  an  ordinary  loss  under 
section  1244.  D  may  not  treat  any  part  of  his 
loss  as  an  ordinary  loss  under  section  1244. 
Subject  to  the  annual  limitation,  one-third  of 
the  loss  sustained  by  shareholder  C  is  treated 
as  an  ordinary  loss  under  section  1244.  These 
results  are  calculated  under  the  rules  of 
subparagraph  (3)  of  this  paragraph  (b)  as 
follows:  First,  section  1244  treatment  is 
extended  to  post-November  1978  stock  issued 
to  A  and  B  in  1980,  a  taxable  year  before  the 
transitional  year  (1981);  section  1244 
treatment  is  withheld  from  the  stock  issued  to 
D  in  1982,  a  taxable  year  after  the  transitional 
year.  Second  $800,000  the  amount  of  post- 
1958  capital  received  in  taxable  years  before 
the  transitional  year,  is  subtracted  from 
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$1,000,000  to  leave  $200,000.  Third,  subject  to 
the  annual  limitation,  an  ordinary  loss  is 
allowed  to  C  in  an  amount  which  bears  the 
same  ratio  to  his  total  loss  as  the  amount 
calculated  in  the  preceding  sentence 
($200,000)  bears  to  the  total  amount  received 
by  the  corporation  in  the  transitional  year  in 
exchange  for  stock,  as  a  contribution  to 
capital,  or  as  paid-in  surplus  ($600,000). 

(c)  Pre-November  1978  stock — (1) 
Amount  received  by  corporation  for 
stock.  At  the  time  of  the  adoption  of  the 
plan,  the  sum  of  the  aggregate  dollar 
amount  to  be  paid  for  pre-November 
1978  stock  that  may  be  offered  under  the 
plan  plus  the  aggregate  amount  of 
money  and  other  property  that  has  been 
received  by  the  corporation  after  June 
30, 1958,  and  on  or  before  November  6, 
1978,  for  its  stock,  as  a  contribution  to 
capital  by  its  shareholders,  and  as  paid- 
in  surplus  must  not  exceed  $500,000.  In 
making  these  determinations  (i)  property 
is  taken  into  account  at  its  adjusted 
basis  to  the  corporation  (for  determining 
gain)  as  of  the  date  received  by  the 
corporation,  and  (ii)  this  aggregate 
amount  is  reduced  by  the  amount  of  any 
liability  to  which  the  property  was 
subject  and  by  the  amount  of  any 
liability  assumed  by  the  corporation  at 
the  time  the  property  was  received.  For 
purposes  of  the  $500,000  test,  the  total 
amount  of  money  and  other  property 
received  for  stock,  as  a  contribution  to 
capital,  and  as  paid-in  surplus  is  not 
reduced  by  distributions  to 
shareholders,  even  though  the 
distributions  may  be  capital 
distributions.  Thus,  once  the  total 
amount  of  money  and  other  property 
received  after  June  30, 1958,  reaches 
$500,000,  the  corporation  is  precluded 
from  subsequently  issuing  pre- 
November  1978  stock.  For  a  different 
rule  that  applies  to  post-November  1978 
stock  see  §  1.1244(c)— 2(b). 

(2)  Equity  capital.  The  sum  of  the 
aggregate  dollar  amount  to  be  paid  for 
pre-November  1978  stock  that  may  be 
offered  under  the  plan  plus  the  equity 
capital  of  the  corporation  (determined 
on  the  date  of  the  adoption  of  the  plan) 
may  not  exceed  $1,000,000.  For  this 
purpose,  equity  capital  is  the  sum  of  the 
corporation’s  money  and  other  property 
(in  an  amount  equal  to  its  adjusted  basis 
for  determining  gain)  less  the  amount  of 
the  corporation's  indebtedness  to 
persons  other  than  its  shareholders. 

(3)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Corporation  W  comes  into 
existence  on  December  1, 1958.  On  that  date 
the  corporation  may  adopt  a  plan  to  issue 
common  stock  for  an  amount  (determined 
under  subparagraph  (1)  of  this  paragraph  (c)) 
not  in  excess  of  $500,000  during  a  period 


ending  not  later  than  November  30, 1960. 

Such  corporation  will  qualify  as  a  small 
business  corporation  as  of  the  date  that  the 
plan  is  adopted.  However,  if  the  corporation 
adopts  a  plan  to  issue  stock  for  an  amount  in 
excess  of  $500,000  it  is  not  a  small  business 
corporation  at  the  time  the  plan  is  adopted 
and  no  stock  issued  under  the  plan  may 
qualify  as  section  1244  stock.  If  the  cost  of 
organizing  corporation  W  amounted  to  $1,000 
and  constituted  paid-in  surplus  or  a 
contribution  to  capital,  such  amount  must  be 
taken  into  account  in  determining  the  amount 
that  may  be  received  under  the  plan,  with  the 
result  that  only  $499,000  may  be  so  received. 

Example  (2).  On  December  1, 1958, 
Corporation  X,  a  newly  formed  corporation, 
adopts  a  plan  to  issue  common  stock  for  an 
amount  (determined  under  subparagraph  (1) 
of  this  paragraph  (c))  not  in  excess  of 
$500,000  during  a  period  ending  not  later  than 
November  30, 1960.  By  January  1, 1960,  the 
corporation  has,  pursuant  to  the  plan,  issued 
at  par,  stock  having  an  aggregate  par  value  of 
$400,000,  $200,000  of  which  was  issued  for 
$200,000  cash,  and  $200,000  of  which  was 
issued  for  property  (other  than  stock  or 
securities)  having  a  basis  to  the  corporation 
of  $100,000  and  a  fair  market  value  of 
$200,000.  The  corporation  may,  prior  to 
November  30, 1960,  issue  stock  for  an  amount 
not  in  excess  of  $200,000  cash  or  property 
having  a  basis  to  it  not  in  excess  of  $200,000. 
Stock  issued  for  any  payment  which,  alone  or 
together  with  any  payments  received  after 
January  1, 1960,  exceeds  such  $200,000 
amount  would  not  qualify  as  section  1244 
stock  because  it  would  not  be  issued 
pursuant  to  the  plan. 

Example  (3).  Assume  that  on  December  1, 
1958,  Corporation  Y,  a  newly  formed 
corporation,  adopts  a  plan  to  issue  common 
stock  for  an  amount  (determined  under 
subparagraph  (1)  of  this  paragraph  (c))  not  in 
excess  of  $500,000  during  a  period  ending  not 
later  than  November  30, 1960.  By  January 
1960  the  corporation  has  received  $400,000 
cash  for  stock  issued  pursuant  to  the  plan, 
but  due  to  business  successes  the  equity 
capital  of  the  corporation  exceeds  $1,000,000. 
Since  the  equity  capital  test  is  made  as  of  the 
date  that  the  plan  is  adopted,  the  corporation 
may  still,  prior  to  November  30, 1960,  issue 
section  1244  stock  pursuant  to  the  plan  until 
the  full  amount  specified  in  the  plan  has  been 
received. 

Example  (4).  Subsequent  to  June  30, 1958, 
Corporation  Z  receives  a  total  of  $600,000 
cash  on  the  issuance  of  its  stock.  In  1960 
Corporation  Z  redeems  shares  of  its  stock  for 
the  total  amount  of  $300,000  and  the 
redemptions  reduce  Corporation  Z’s  capital 
to  substantially  less  than  $500,000. 
Notwithstanding  the  redemptions,  pre- 
November  1978  stock  subsequently  issued  by 
Corporation  Z  will  not  qualify  as  section  1244 
stock  because- the  $500,000  limitation  has 
been  previously  exceeded. 
***** 

Par.  5.  Section  1.1244(d)-3  is  revised  to 
read  as  follows: 

§  l.l244(d)-3  Stock  dividend, 
recapitalizations,  changes  in  name,  etc. 

(a)  In  general.  Section  1244(c)(1) 
provides  that  stock  may  not  qualify  for 


the  benefits  of  section  1244  unless  it  is 
issued  to  the  taxpayer  for  money  or 
other  property  not  including  stock  or 
securities.  However,  section  1244(d)(2) 
authorizes  exceptions  to  this  rule.  The 
exceptions  may  apply  in  three 
situations:  (1)  The  receipt  of  a  stock 
dividend;  (2)  the  exchange  of  stock  for 
stock  pursuant  to  a  reorganization 
described  in  section  368(a)(1)(E);  and  (3) 
the  exchange  of  stock  for  stock  pursuant 
to  a  reorganization  described  in  section 
368(a)(1)(F). 

(b)  Stock  dividends.  (1)  If  common 
stock  is  received  by  an  individual  or 
partnership  in  a  nontaxable  distribution 
under  section  305(a)  made  solely  with 
respect  to  stock  owned  by  such 
individual  or  partnership  which  meets 
the  requirements  of  section  1244  stock 
determinable  at  the  time  of  the 
distribution,  then  the  common  stock  so 
received  will  also  be  treated  as  meeting 
such  requirements.  For  purposes  of  this 
paragraph  and  paragraphs  (c)  and  (d)  of 
this  section,  the  requirements  of  section 
1244  stock  determinable  at  the  time  of 
the  distribution  or  exchange  are  all  of 
the  requirements  of  section  1244(c)(1) 
other  than  the  one  described  in 
subparagraph  (C)  thereof,  relating  to  the 
gross  receipts  test. 

(2)  If,  however,  such  stock  dividend  is 
received  by  such  individual  or 
partnership  partly  with  respect  to  stock 
meeting  the  requirements  of  section  1244 
stock  determinable  at  the  time  of  the 
distribution,  and  partly  with  respect  to 
stock  not  meeting  such  requirements, 
then  only  part  of  the  stock  received  as  a 
stock  dividend  will  be  treated  as 
meeting  such  requirements.  Assuming 
all  the  shares  with  respect  to  which  the 
dividend  is  received  have  equal  rights  to 
dividends,  such  part  is  the  number  of 
shares  which  bears  the  same  ratio  to  the 
total  number  of  shares  received  as  the 
number  of  shares  owned  immediately 
before  the  stock  dividend  which  meets 
such  qualifications  bears  to  the  total 
number  of  shares  with  respect  to  which 
the  stock  dividend  is  received.  In 
determining  the  basis  of  shares  received 
in  the  stock  dividend  and  of  the  shares 
held  before  the  stock  dividend,  section 
307  shall  apply  as  if  two  separate 
nontaxable  stock  dividends  were  made, 
one  with  respect  to  the  shares  that  meet 
the  requirements  and  the  other  with 
respect  to  shares  that  do  not  meet  the 
requirements. 

(3)  The  provisions  of  subparagraphs 
(1)  and  (2)  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  (1).  Corporation  X  issues  100 
shares  of  its  common  stock  to  B  for  $1,000. 
Subsequently,  in  a  nontaxable  stock  dividend 
B  receives  5  more  shares  of  common  stock  of 
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Corporation  X.  If  the  100  shares  meet  all  the 
requirements  of  section  1244  stock 
determinable  at  the  time  of  the  distribution  of 
the  stock  dividend,  the  5  additional  shares 
shall  also  be  treated  as  meeting  such 
requirements. 

Example  (2).  In  1959,  Corporation  Y  issues 
100  shares  of  its  common  stock  to  C  for  $1,000 
and  these  shares  meet  the  requirements  of 
section  1244  stock  determinable  at  the  time  of 
the  issuance.  In  1960,  C  purchases  an 
additional  200  shares  of  such  stock  from 
another  shareholder  for  $3,000;  however, 
these  shares  do  not  meet  the  requirements  of 
section  1244  stock  because  they  were  not 
originally  issued  to  C  by  the  corporation.  In 
1961,  C  receives  15  shares  of  Corporation  Y 
common  stock  as  a  stock  dividend.  Of  the 
shares  received.  5  shares,  the  number 
received  with  respect  to  the  100  shares  of 
stock  which  met  the  requirements  of  section 
1244  at  the  time  of  the  distribution,  i.e.,  100/ 
300  X  15,  shall  also  be  treated  as  meeting 
such  requirements.  The  remaining  10  shares 
do  not  meet  such  requirements  as  they  are 
not  received  with  respect  to  section  1244 
stock.  The  basis  of  such  5  shares  is 
determined  by  applying  section  307  as  if  the  5 
shares  were  received  as  a  separate  stock 
dividend  made  solely  with  respect  to  shares 
that  meet  the  requirements  of  section  1244 
stock  at  the  time  of  the  distribution.  Thus,  the 
basis  of  the  5  shares  is  $47.61  (Yios  of  $1,000). 

(c)  Recapitalizations.  (1)  If,  pursuant 
to  a  recapitalization  described  in  section 
368(a)(1)(E),  common  stock  of  a 
corporation  is  received  by  an  individual 
or  partnership  in  exchange  for  stock  of 
such  corporation  meeting  the 
requirements  of  section  1244  stock 
determinable  at  the  time  of  the 
exchange,  such  common  stock  shall  be 
treated  as  meeting  such  requirements. 

(2)  If  common  stock  is  received 
pursuant  to  such  a  recapitalization 
partly  in  exchange  for  stock  meeting  the 
requirements  of  section  1244  stock 
determinable  at  the  time  of  the 
exchange  and  partly  in  exchange  for 
stock  not  meeting  such  requirements, 
then  only  part  of  such  common  stock 
will  be  treated  as  meeting  such 
requirements.  Such  part  is  the  number  of 
shares  which  bears  the  same  ratio  to  the 
total  number  of  shares  of  common  stock 
so  received  as  the  basis  of  the  shares 
transferred  which  meet  such 
requirements  bears  to  the  basis  of  all  the 
shares  transferred  for  such  common 
stock.  The  basis  allocable,  pursuant  to 
section  358,  to  the  common  stock  which 
is  treated  as  meeting  such  requirements 
is  limited  to  the  basis  of  stock  that 
meets  such  requirements  transferred  in 
the  exchange. 

(3)  The  provisions  of  subparagraphs 
(1)  and  (2)  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  (1).  A  owns  500  shares  of  voting 
common  stock  of  Corporation  X.  Corporation 
X  revises  its  capital  structure  to  provide  for 


two  classes  of  common  stock:  Class  A  voting 
and  Class  B  nonvoting.  In  a  recapitalization 
described  in  subparagraph  (E)  of  section 
368(a)(1).  A  exchanges  his  500  shares  for  750 
shares  of  Class  B  nonvoting  stock.  If  the  500 
shares  meet  all  the  requirements  of  section 
1244  stock  determinable  at  the  time  of  the 
exchange,  the  750  shares  received  in  the 
exchange  are  treated  as  meeting  such 
requirements. 

Example  (2).  B  owns  500  shares  of  common 
stock  of  Corporation  X  with  a  basis  of  $5,000, 
and  100  shares  of  preferred  stock  of  that 
corporation  with  a  basis  of  $2,500.  Pursuant 
to  a  recapitalization  described  in  section 
368(a)(1)(E),  B  exchanges  all  of  his  shares  for 
900  shares  of  common  stock  of  Corporation 
X.  The  500  common  shares  meet  the 
requirements  of  section  1244  stock 
determinable  at  the  time  of  the  exchange,  but 
the  100  preferred  shares  do  not  meet  such 
requirements  since  only  common  stock  may 
qualify.  Of  the  900  common  shares  received, 
600  shares  ($5,000/$7,500  x  900  shares)  are 
treated  as  meeting  the  requirements  of 
section  1244  stock  at  the  time  of  the 
exchange,  because  they  are  deemed  to  be 
received  in  exchange  for  the  500  common 
shares  which  met  such  requirements.  The 
remaining  300  shares  do  not  meet  such 
requirements  as  they  are  not  deemed  to  be 
received  in  exchange  for  section  1244  stock. 
The  basis  of  the  600  shares  is  $5,000,  the 
basis  of  the  relinquished  shares  meeting  the 
requirements  of  section  1244. 

(d)  Change  of  name,  etc.  (1)  If, 
pursuant  to  a  reorganization  described 
in  section  368(a)(1)(F),  common  stock  of 
a  successor  corporation  is  received  by 
an  individual  or  partnership  in  exchange 
for  stock  of  the  predecessor  corporation 
meeting  the  requirements  of  section  1244 
stock  determinable  at  the  time  of  the 
exchange,  such  common  stock  shall  be 
treated  as  meeting  such  requirements.  If 
common  stock  is  received  pursuant  to 
such  a  reorganization  partly  in  exchange 
for  stock  meeting  the  requirements  of 
section  1244  stock  determinable  at  the 
time  of  the  exchange  and  partly  in 
exchange  for  stock  not  meeting  such 
requirements,  the  principles  of 
paragraph  (c)(2)  of  this  section  apply  in 
determinating  the  number  of  shares 
received  which  are  treated  as  meeting 
the  requirements  of  section  1244  stock 
and  the  basis  of  those  shares. 

(2)  For  purposes  of  paragraphs  (1)(C) 
and  (3)(A)  of  section  1244(c),  a  successor 
corporation  in  a  reorganization 
described  in  section  368(a)(1)(F)  shall  be 
treated  as  the  same  corporation  as  its 
predecessor. 

Par.  6.  Section  1.1244(d)-4  is  revised  to 
read  as  follows: 

§  1.1244(d)— 4  Net  operating  loss 
deduction. 

(a)  General  rule.  For  purpose  of 
section  172,  relating  to  the  net  operating 
loss  deduction,  any  amount  of  loss  that 
is  treated  as  an  ordinary  loss  under 


section  1244  (taking  into  account  the 
annual  dollar  limitation  of  that  section) 
shall  be  treated  as  attributable  to  the 
trade  or  business  of  the  taxpayer. 
Therefore,  this  loss  is  allowable  in 
determining  the  taxpayer’s  net  operating 
loss  for  a  taxable  year  and  is  not  subject 
to  the  application  of  section  172(d)(4), 
relating  to  nonbusiness  deductions.  A 
taxpayer  may  deduct  the  maximum  of 
ordinary  loss  permitted  under  section 
1244(b)  even  though  all  or  a  portion  of 
the  taxpayer’s  net  operating  loss 
carryback  or  carryover  for  the  taxable 
year  was,  when  incurred,  a  loss  on 
section  1244  stock. 

(b)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  A,  a  single  individual,  computes 
a  net  operating  loss  of  $15,000  for  1980  in 
accordance  with  the  rules  of  §  1.172-3, 
relating  to  net  operating  loss  in  case  of  a 
taxpayer  other  than  a  corporation.  Included 
within  A’s  computation  of  this  net  operating 
loss  is  a  deduction  arising  under  section  1244 
for  a  loss  on  small  business  stock.  A  had  no 
taxable  income  in  1977, 1978,  or  1979.  Assume 
that  A  can  carry  over  the  entire  $15,000  loss 
under  the  rules  of  section  172.  In  1981  A  has 
gross  income  of  $75,000  and  again  sustains  a 
loss  on  section  1244  stock.  The  amount  of  A’s 
1981  loss  on  section  1244  stock  is  $50,000.  A 
may  deduct  the  full  $50,000  as  an  ordinary 
loss  under  section  1244  and  the  full  $15,000  as 
a  net  operating  loss  carryover  in  1981. 

Par.  7.  In  §  1.1244(e)-l  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1. 1244(e)- 1  Records  to  be  kept  and 
information  to  be  filed  with  the  return. 

(a)  By  the  corporation — (1) 
Mandatdory  records.  A  plan  to  issue 
pre-November  1978  stock  must  appear 
upon  the  records  of  the  corporation.  Any 
designation  of  post-November  1978 
stock  under  paragraph  (c)(2)  of  §  1.1244 

(c)-2  also  must  appear  upon  the  records 
of  the  corporation. 

(2)  Discretionary  records.  In  order  to 
substantiate  an  ordinary  loss  deduction 
claimed  by  its  shareholders,  the 
corporation  should  maintain  records 
showing  the  following: 

(i)  The  persons  to  whom  stock  was 
issued,  the  date  of  issuance  to  these 
persons,  and  a  description  of  the  amount 
and  type  of  consideration  received  from 
each; 

(ii)  If  the  consideration  received  is 
property,  the  basis  in  the  hands  of  the 
shareholder  and  the  fair  market  value  of 
the  property  when  received  by  the 
corporation; 

(iii)  The  amount  of  money  and  the 
basis  in  the  hands  of  the  corporation  of 
other  property  received  for  its  stock,  as 
a  contribution  to  capital,  and  as  paid-in 
surplus; 
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(iv)  Financial  statements  of  the 
corporation,  such  as  its  income  tax 
returns,  that  identify  the  source  of  the 
gross  receipt  of  the  corporation  for  the 
period  consisting  of  the  five  most  recent 
taxable  years  of  the  corporation,  or,  if 
the  corporation  has  not  been  in 
existence  for  5  taxable  years,  for  the 
period  of  the  corporation’s  existence; 

(v)  Information  relating  to  any  tax-free 
stock  dividend  made  with  respect  to 
section  1244  stock  and  any 
reorganization  in  which  stock  is 
transferred  by  the  corporation  in 
exchange  for  section  1244  stock;  and 

(vi)  With  respect  to  pre-November 
1978  stock; 

(A)  Which  certificates  represent  stock 
issued  under  the  plan; 

Par.  8.  In  §  1.1563-3,  paragraph  (b)  (5) 
(iii)  is  amended  by  removing  the 
reference  “paragraph  (g)  (1)  (ii)”  and 
inserting  in  its  place  the  reference 
“paragraph  (e)  (1)  (ii)”.  As  amended, 
paragraph  (b)  (5)  (iii)  reads  as  set  forth 
below: 

§  1.1563-3  Rules  for  determining  stock 
ownership. 

(a)  In  general.  *  *  * 

(b)  Constructive  ownership — (1) 

Options.  *  *  * 

(5)  Spouse,  (i)  *  *  * 

(ii)  *  *  * 

(iii)  For  purposes  of  subdivision  (ii)  (c) 
of  this  subparagraph,  the  gross  income 
of  a  corporation  for  a  taxable  year  shall 
be  determined  under  section  61  and  the 
regulations  thereunder.  The  terms 
“royalties”,  “rents”,  “dividends”, 
"interest”,  and  “annuities”  shall  have 
the  same  meanings  such  terms  are  given 
for  purposes  of  section  1244(c).  See 
paragraph  (e)(l)(ii),  (iii),  (iv),  (v),  and  (vi) 
of  §  1.1244(c)-l. 

(B)  The  amount  of  money  and  the 
basis  in  the  hands  of  the  corporation  of 
other  property  received  after  June  30, 
1958,  and  before  the  adoption  of  the 
plan,  for  its  stock,  as  a  contribution  to 
capital,  and  as  paid-in  surplus;  and 

(C)  The  equity  capital  of  the 
corporation  on  the  date  of  adoption  of 
the  plan. 

PART  11— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

Par.  9.  In  §  11.414  (c)— 4,  paragraph 
(b)(5)(iii)  is  amended  by  removing  the 
reference  to  “§  1.1244  (c)— 1(g)(1)”  and 
inserting  in  its  place  the  reference 
"§  1.1244  (c)-l(e)(l)”.  As  amended, 
paragraph  (b)(5)(iii)  reads  as  set  forth 
below: 


§  1 1 .4 1 4(c)-4  Rules  for  determining 
ownership. 

(a)  In  general.  *  *  * 

(b)  Constructive  ownership —  (1) 
Options.  *  *  * 

(5)  Spouse — (i)  General  rule.  *  *  * 

(ii) 

(iii)  Definitions.  For  purposes  of 
paragraph  (b)(5)(ii)(C)  of  this  section, 
the  gross  income  of  an  organization 
shall  be  determined  under  section  61 
and  the  regulations  thereunder.  The 
terms  “interest”,  “royalties”,  “rents", 
"dividends",  and  “annuities”  shall  have 
the  same  meaning  such  terms  are  given 
for  purposes  of  section  1244(c)  and 

§  1.1244(c)-l(e)(l). 

*  *  ■  *  *  * 

|FR  Doc.  81-15453  Filed  6-1-81:  8:45  am] 
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VETERANS  ADMINISTRATION 
DEPARTMENT  OF  DEFENSE 
38  CFR  Part  21 

Veterans’  Education;  Resumption  of 
Contribution  of  Funds  Upon 
Reenlistment 

AGENCY:  Veterans  Administration  and 
Department  of  Defense. 

ACTION:  Final  regulation. 

SUMMARY:  This  regulation,  issued  jointly 
by  the  Veterans  Administration  and  the 
Department  of  Defense,  clarifies  that  an 
individual  who,  because  of  a  discharge 
or  release  from  active  duty,  stops 
contributing  to  the  fund  upon  which 
Post-Vietnam  era  veterans'  educational 
assistance  payments  are  based,  may 
resume  contributing  upon  reenlisting. 
Since  the  regulations  previously  did  not 
address  this  problem,  confusion  arose  as 
to  whether  these  individuals  may 
resume  contributions.  This  regulation 
eliminates  the  confusion  by  providing  a 
rule  to  deal  with  this  situation. 

EFFECTIVE  date:  May  12, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue,  NW„  Washington,  D.C.  20420 
(202-389-2092). 

SUPPLEMENTARY  INFORMATION:  On 

pages  2654  and  2655  of  the  Federal 
Register  of  January  12, 1981,  notice  was 
published  to  amend  part  21  to  permit  an 
individual  who  was  discharged  or 
released  from  active  duty  to  resume 
contributing  to  the  Post-Vietnam  Era 
Veterans  Educational  Account  upon 
return  to  active  duty. 


Interested  persons  were  given  30  days 
in  which  to  submit  comments, 
suggestions,  or  objections  regarding  the 
proposal.  The  Veterans  Administration 
and  Department  of  Defense  received  no 
comments,  suggestions  or  objections. 
Accordingly,  the  agencies  are  adopting 
the  proposal  without  change. 

The  proposed  changes  to  §  21.5058  are 
deemed  proper  and  are  hereby 
approved. 

Approved:  April  13, 1981. 

Rufus  H.  Wilson, 

Acting  Administrator,  Veterans 
Administration. 

Approved:  May  12, 1981. 

Douglas  Farbrother, 

Acting  Deputy  Assistant  Secretary  of 
Defense. 

In  §  21.5058,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  21.5058  Resumption  of  participation. 

(a)  An  eligible  individual,  who 
remains  otherwise  eligible,  may  resume 
active  contribution  to  the  fund,  if  he  or 
she  has — 

(1)  Voluntarily  elected  to  suspend 
following  completion  of  minimum 
participation; 

(2)  Suspended  at  any  time  for  reasons 
of  hardship;  or 

(3)  Received  a  discharge  or  release 
from  active  duty  after  participation  and 
reenlisted.  (38  U.S.C.  1621) 
***** 

[FR  Doc.  81-16400  Filed  6-1-81:  8:45  am) 

BILUNG  CODE  8320-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[Docket  No.  20840;  FCC  81-217] 

Miscellaneous  Rules  Relating  to 
Common  Carriers;  Use  of  Recording 
Devices  in  Connection  With  Telephone 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  by  this 
action,  is  requiring  carriers  to  revise 
their  tariff  provision  regulating 
recording,  to  add  all-party  consent  as  an 
alternative  to  the  beep  tone  warning. 
Also,  acoustic  and  inductive  recording  is 
no  longer  prohibited  by  the  tariff.  As  a 
result  of  this  action,  Section  64.501  of  the 
Commission’s  Rules  is  amended  herein. 
This  action  is  intended  to  enhance  the 
Commission's  policy  concerning  privacy 
during  telephone  conversations. 
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EFFECTIVE  date:  May  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Cain,  Jr.,  Tariff  Division,  Common 
Carrier  Bureau,  (202)  254-8100. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  use  of  recording 
devices  in  connection  with  telephone 
service:  Memorandum  opinion  and 
order. 

Adopted:  May  7, 1981. 

Released:  May  18, 1981. 

By  the  Commission:  Commissioner  Fogarty 
concurring  in  part  and  issuing  a  statement  in 
which  Commissioner  Quello  joins. 

I.  Introduction 

1.  The  Commission  has  before  it 
proposals  to  modify  its  policies 
concerning  the  use  of  recording  devices 
in  connectiion  with  telephone  service. 
This  proceeding  has  its  genesis  in  a 
Notice  of  Inquiry  (NOI)  released  June 
24, 1976  (FCC  76-536)  and  a  Notice  of 
Proposed  Rulemaking  (Notice),  67  FCC 
2d  1392  (1978),  both  aimed  at 
reexamining  the  Commission  mandated 
provision  in  the  American  Telephone 
and  Telegraph  Company’s  (AT&T) 
interstate  telephone  service  tariff 
requiring  that  a  beep  tone  accompany 
any  recording  of  telephone 
conversations. 1  These  documents  sought 
comment  on  the  feasibility  and 
effectiveness  of  the  beep  tone  in 
protecting  the  privacy  interest  of 
telephone  users  from  the  unauthorized 
use  of  recording  devices  during 
telephone  conversations. 

2.  In  the  Notice  we  proposed  to  order 
AT&T  to  revise  its  interstate  tariff  by 
deleting  the  tone-warning  and  replacing 
it  with  an  all-party  consent  requirement 
which  we  would  adopt  as  a  rule  of  the 
Commission.2  We  have  decided, 
however,  that  various  factors  militate 
against  adopting  the  proposed 
commission  rule.  Nevertheless,  we  shall 
adopt  certain  policy  revisions  proposed 
by  the  Notice  which  provide 
alternatives  to  current  requirements. 
These  revisions  will  facilitate  the  use  of 
state-of-the-art  recoring  devices  and  will 
alleviate  the  need  for  costly  recording 
equipment.  Moreover,  they  will  allow 
the  telephone  user  to  choose  the  most 
appropriate  method  of  notifying  the 
other  party  of  the  proposed  recording  of 
the  conversation.  Therefore,  to 
implement  these  revisions,  we  will 
require  telephone  companies  under  our 
jurisdiction  to  revise  their  interstate 
tariffs  to  allow  a  customer  to  record  a 
telephone  conversation  when  all  parties 
to  the  conversation  consent  to  the 
recording  or  when  a  tone  warning 

1  See,  AT&T  Tariff  FCC  No.  263  (Message 
Telecommunications  Service). 

1  The  proposed  rule  is  discussed  in  the  Notice  and 
set  forth  in  Appendix  A,  67  FCC  2d  at  1403. 


device  is  used.  In  addition,  the  ban  on 
acoustic  and  inductive  recording  devices 
will  be  lifted.  Contrary  to  our  position  in 
the  Notice,  however,  private  line 
services  that  do  not  access  the  public 
switched  network  will  continue  to  be 
*  exempt  from  our  recording  restrictions. 
Other  revisions  are  discussed  below. 

II.  Background 

A.  Docket  6787 

3.  In  1945  the  Commission  ordered  a 
general  investigation  into  the  use  of 
recording  devices  in  connection  with 
interstate  and  foreign  message  toll 
telephone  service  and  facilities.  At  that 
time  various  telephone  companies  had 
regulations  in  their  tariffs  which 
prohibited  the  use  of  recording  devices. 

4.  That  investigation  resulted  in  a 
report  and  order,  11  FCC  1033  (1947), 
which  required  that  all  interstate  tariffs 
allow  the  use  of  recording  devices  in 
connection  with  two-way  telephone 
conversations  3  where  interstate 
message  toll  telephone  service  or  wide 
area  telephone  service  or  their  facilities, 
were  involved.4  While  recognizing  the 
need  for  recording  devices  and  the 
widespread  use  of  such  devices  by 
government  and  private  business,  the 
Commission  acknowleged  that  it  was 

Keenly  appreciative  of  the  importance  and 
desirability  of  privacy  in  telephone 
conversations.  Such  conversations  should  be 
free  from  any  listening  in  by  others  that  is  not 
done  with  the  knowledge  and  authorization 
of  the  parties  to  the  call  *  *  *  and  the 
Commission  is  prepared  to  take  all  steps 
within  its  authority  to  accomplish  this 
objective.  Accordingly,  the  Commission  is 
firmly  of  the  opinion  that  the  use  of  telephone 
recording  devices  should  be  permitted  only 
when  measures  are  in  effect  to  assure 
notification  to  the  parties  that  their 
conversations  are  being  recorded. 

11  FCC  at  1050.  Therefore,  the 
Commission  required  that  an  automatic 
tone  warning  mechanism  ("beep  tone”) 
be  activated  whenever  the  recording 
device  was  being  used,  and  that  this 
tone  be  superimposed  on  the  telephone 
conversation  at  regular  intervals.  The 
Commission  further  provided  that  the 
tariff  regulation  must  require  that  the 
recording  device  be  used  only  when  it 
could  be  physically  disconnected  from 
the  telephone  line  or  switched  off.  In  a 
subsequent  ruling,  those  recording 
devices  that  did  not  have  a  direct 

’One-way  conversations  where,  for  example,  the 
caller  speaks  into  an  electronic  answering  device, 
were  not  included. 

4  The  recording  of  intrastate  and  local  exchange 
telephone  calls  is  governed  by  regulations  in  the 
tariffs  offering  those  services  to  the  public,  on  file 
with  the  various  state  commissions.  Also,  private 
line  communication  systems  were  not  covered  by 
the  Commission's  order  except  when  interconnected 
with  the  public  switched  networks. 


electrical  connection  to  the  telephone 
were  prohibited.  Public  Notice,  released 
March  28, 1951.  This  ruling  meant  that 
telephone  conversations  could  not  be 
recorded  by  either  acoustic  or  inductive 
means  without  violating  the  tariff.  Since 
the  termination  of  Docket  6787  in  1948, 
the  Commission  has  recognized  five 
limited  exceptions  to  the  beep  tone 
requirement.5 

B.  Docket  No.  20840 

5.  In  1976  the  Commission  issued  an 
NOI  in  response  to  several  petitions 
requesting  exemption  from  the  beep 
tone  requirement  and  allegations  of 
numerous  instances  of  violations  of  the 
tariff  provisions.  The  Commission 
questioned  whether  recent 
developments  in  communications  policy 
and  practices  and  technological  changes 
had  rendered  the  present  beep  tone 
requirement  unenforceable  and 
impractical.  The  NOI  set  forth  several 
issues  for  consideration  concerning  the 
desirability  and  enforceability  of  the 
beep  tone  requirement.  Comments  were 
requested  from  interested  parties. 

6.  After  examining  the  comments  filed 
in  response  to  the  NOI,  the  Commission 
issued  its  Notice  proposing  several 
changes  to  the  beep  tone  requirement, 
the  most  notable  of  which  was  to  make 
this  requirement  a  rule  of  the 
Commission  in  addition  to  a  prescribed 
tariff  provision.  The  NOI  comments  had 
brought  to  light  several  instances  of 
violations  of  the  existing  requirement 
and  confirmed  our  suspicions  that  the 
tariff  requirement  was  largely 
unenforceable.  The  purpose  of  the 
proposed  rule  was  to  enhance 
enforcement  and  deter  violations  by 
subjecting  violators  to  certain  sanctions 
under  the  Act,  specifically,  Sections  401 
and  502,  47  U.S.C.  §§  401  and  502.® 

’These  exceptions  are:  (1)  where  the  recording 
equipment  is  used  by  a  Commission  licensed 
broadcast  station  to  record  two-way  conversations 
solely  for  broadcast  purposes;  (2)  where 
conversations  are  recorded  solely  for  broadcast 
purposes  by  a  broadcast  network  or  by  a 
cooperative  programming  entity  composed 
exclusively  of  Commission  broadcast  licensees;  (3) 
where  the  recording  equipment  is  used  by  the 
United  States  Secret  Service  to  record 
conversations  that  concern  the  safety  and  security 
of  the  President  of  the  United  States,  members  of  his 
immediate  family,  or  the  White  House  and  its 
grounds;  (4)  where  the  recording  equipment  is  being 
used  at  the  United  States  Department  of  Defense 
Command  Centers  to  record  emergency 
communications  transmitted  in  part  over  the 
Command  Center's  private  line  network;  and  (5) 
where  the  recording  equipment  is  used  at  the 
Operations  Center  of  the  Nuclear  Regulatory 
Commission  to  record  conversations  involving  or 
relating  to  nuclear  emergencies. 

’Section  401(b)  provides  for  injunctive  relief 
against  violators  of  the  rules  and  regulations  of  the 
Commission:  Section  502  provides  for  a  Tine  of  not 
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7.  Additionally,  the  Commission 
determined  that  the  beep  tone 
requirement  was  too  restrictive  since  it 
served  to  prohibit  any  recording  where 
the  tone  warning  was  not  used,  whether 
consensual  or  non-consensual.  It 
therefore  proposed  that  the  beep  tone 
requirement  be  eliminated  and  replaced 
with  a  provision  which  allows 
recordings  when  all  parties  to  the 
telephone  conversation  give  their  prior 
consent.  Acknowledging  the  availability 
of  low  cost,  high  technology  recording 
equipment,  the  Commission  also 
proposed  to  rescind  its  proscription  on 
the  use  of  acoustic  and  inductive 
recorders. 

8.  As  proposed,  the  Commission’s  all- 
party  consent  rule  would  extend  to 
private  line  voice  services,  even  where 
there  is  no  interconnection  with  the 
public  switched  network.  Where 
disputes  arise  as  to  whether  prior 
consent  was  obtained,  the  proposed  rule 
would  place  the  burden  of  proof  on  the 
party  who  made  the  recording. 

III.  Comments 

9.  Comments  on  the  proposed  rule 
have  been  received  from  parties  having 
a  variety  of  interests  in  the  beep  tone 
requirement. 7  Basically,  no  party 
disagrees  with  the  proposition  that 
consensual  recording  of  telephone 
conversations  should  be  allowed. 
However,  many  parties  question  our 
jurisdiction  to  promulgate  a  rule  which 
would  subject  customers  of  common 
carriers  to  sanctions  under  the 
Communications  Act.  (To  repeat,  our 
present  indirect  regulatory  scheme  is 
predicated  on  a  tariff  provision 
enforceable  by  common  carriers.) 
Moreover,  several  commenters  argue 
that  the  recording  of  telephone 
conversations  should  not  be  regulated 
by  Commission  rule  or  by  tariff.  They 
are  generally  of  the  opinion  that  both 
the  current  and  proposed  tariffs  are 
unenforceable,  instilling  a  false  sense  of 
security  in  the  telephone-using  public. 
Therefore,  they  maintain,  it  would  be 
preferable  to  have  no  Commission 
regulation.  Some  add  that  the  Federal 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968, 18  U.S.C.  2510  et  seq. 
[Omnibus  Act ) 8  and  Section  605  of  the 


more  than  $500  for  "la)ny  person  who  willfully  and 
knowingly  violates  any  rule,  regulation,  restriction, 
or  condition  made  or  imposed  by  the  Commission 
under  authority  of  this  Act”. 

’A  list  of  the  commenting  parties  is  included  as 
Appendix  A  to  this  Order.  An  in-depth  discussion  of 
the  comments  is  contained  in  Appendix  B. 

'Section  2510  et  seq.,  generally  prohibits 
interception  of  wire  and  oral  communications. 
Section  2511(2)  (c)  and  (d)  however,  excepts 
conversations  recorded  with  the  consent  of  one 
party,  unless  the  contents  will  be  used  for  a 


Communications  Act,  47  U.S.C.  605, 9  are 
sufficient  restraints  on  the  use  of 
recording  devices  and  that  no  additional 
regulation  is  needed.  Further,  many 
contend  that  the  Omnibus  Act  is  a 
“comprehensive"  treatment  of  the 
subject  and  preempts  any  Commission 
regulation  in  this  area.  Indeed,  some 
parties  allege  that  our  proposed  rule, 
requiring  all-party  consent,  conflicts 
with  the  Omnibus  Act,  which  allows 
recording  of  telephone  conversations 
with  only  one-party  consent.  Finally, 
several  parties  find  that  if  the 
Commission  is  to  continue  regulating 
recording  of  telephone  conversations, 
either  by  rule  or  by  tariff,  use  of  a  beep 
tone  device  is  preferable  to  obtaining 
specific  consent  before  each 
conversation.  Some  of  these  parties 
suggest  that  the  tone  warning  be 
retained  as  an  alternative  to  the  all- 
party  consent  proposal. 

IV.  Discussion 

A.  General 

1.  The  Present  Tariff  Requirement 

10.  There  is  no  dispute  that  the  current 
beep  tone  requirement,  standing  alone, 
is  not  an  effective  method  of  regulation 
in  this  area.  Advanced  technology  and 
changes  in  regulatory  policy  have 
combined  to  make  the  present  tariff 
restrictions  unenforceable.  In  1948, 
when  we  first  required  a  beep  tone 
device,  the  state  of  the  art  was  such  that 
in  order  to  make  a  satisfactory 
recording,  the  recording  device  had  to 
be  physically  connected  to  the  telephone 
system. 10  The  “physical  connection” 
requirement  allowed  the  telephone 
company  to  detect  the  presence  of 
recorders  on  the  telephone  line.  This, 
plus  the  high  cost  of  recorders  at  that 
time,  enhanced  enforcement  to  a  great 
extent.11  Today,  however,  customers  can 
provide  and  connect  their  own 
equipment,  and  there  is  an  increased 
availability  of  low  cost  and  easy  to  use 
recorders.  Thus,  because  of  this 
proliferation  of  portable  acoustic  and 
inductive  recorders,  whose  use  cannot 
be  detected  by  the  telephone  company, 
as  well  as  the  lifting  of  the  “foreign 


criminal,  tortious,  or  other  injurious  act  in  violation 
of  the  laws  of  any  state  or  of  the  United  States. 

'  See,  footnote  14,  infra,  for  a  discussion  of 
Section  605. 

10  The  telephone  company  performed  the 
connections  since  the  tariffs  of  the  various 
companies  prohibited  interconnection  of  foreign 
attachments  to  the  telephone  system. 

11  At  the  time  of  Docket  678 7  the  cost  of  a  device 
that  recorded  telephone  conversations  (inclusive  of 
acoustic  and  inductive  recorders)  ranged  from  $280 
to  $950.  See  our  1947  Opinion  and  Order,  supra,  11 
FCC  at  1037. 


attachment”  restrictions  in  tariffs, 12 
enforcement  of  the  present  requirement 
is  practically  impossible. 

11.  There  are  still  other  reasons  which 
contribute  to  the  ineffectiveness  of  the 
existing  tariff  provision.  First,  the  only 
sanction  available  against  the  customer, 
discontinuance  of  service,  is  insufficient 
as  a  deterrent.  In  fact,  the  major 
telephone  companies  allege  numerous 
undisclosed  acts  of  recording,  yet  we 
are  informed  that  there  have  been 
virtually  no  disconnections  of  service 
for  violation  of  the  regulation  since  its 
inception  in  1948. 13  Second,  unlike  the 
day  when  violators  could  be  detected  at 
the  central  office  of  the  telephone 
company,  today  they  can  generally  be 
detected  only  when  some  use  is  made  of 
the  recording. 

2.  The  1978  Notice 

12.  As  stated  previously,  in  our  1978 
Notice  we  proposed  replacing  the  beep 
tone  with  an  all-party  consent 
requirement,  lifting  our  proscription  on 
acoustic  and  inductive-type  recorders, 
and  adopting  a  suitable  Commission 
rule  which  would  subject  violators  to 
certain  sanctions  under  the  Act.  The 
idea  here  was  to  lend  the  clear  weight  of 
the  Commission  to  enforcement  of  this 
policy. 

13.  At  that  time  we  were  of  the 
opinion  that  by  adopting  a  rule  we  could 
improve  the  effectiveness  of  the  tariff 
provisions.  However,  a  closer 
examination  of  the  practicalities  and  the 
facts  brought  to  light  by  the  comments 
convinces  us  that  a  Commission  rule  in 
this  area  would  be  an  equally  hollow 
regulatory  device.  The  simple  fact  is  that 
this  Commission  could  not  enforce  such 
a  rule,  just  as  the  telephone  companies 
are  unable  to  enforce  their  tariff 
provisions  effectively.  For  one  reason, 
there  is  still  no  way  to  detect  violations 
in  their  inception.  Consequently,  the 
added  sanctions  under  the  Act  would 


"See,  e.g„  Use  of  the  Carterfone  Device  in 
Message  Toll  Telephone  Service  ( Carterfone ),  13 
FCC  2d  420,  recon.  denied  14  FCC  2d  571  (1968).  In 
Carterfone  the  foreign  attachment  restriction  was 
found  to  violate  the  customer's  right  to  interconnect 
a  device  to  the  telephone  system  which  improved 
his  utility  of  the  system  and  did  not  adversely  affect 
the  telephone  company's  operations  or  the 
telephone  system's  utility  for  others.  Consequently, 
the  installation,  maintenance,  and  provision  of 
equipment  necessary  for  connecting  recording 
devices  to  the  telephone  network  was  no  longer 
restricted  to  the  telephone  companies  and 
customers  could  connect  their  own  equipment 
directly. 

13  Actually,  the  tariff  specifies  that  the  telephone 
company  “may"  discontinue  service  where 
violations  are  found.  It  is  not  required  to 
discontinue  service  even  if  a  violation  occurs.  In 
practice  the  customer  is  first  warned  to  cease 
violating  the  tariff  and  if  he/she  agrees  to  comply, 
no  further  action  is  taken. 
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not  be  so  much  a  deterrent  as  a  punitive 
measure  for  the  small  percentage  of 
violators  detected.  Beyond  this,  the 
adoption  of  a  Commission  rule  might  lull 
the  public  into  believing  that 
undisclosed  acts  of  recording  will  not 
occur,  when  in  fact  the  possibility 
always  exists.  Thus,  on  balance  it  seems 
preferable  to  acknowledge  that  the  job 
of  guarding  against  personally  offensive 
acts  of  recording  has  always  rested  in 
the  first  instance  with  the  telephone 
users  themselves.  After  all,  it  is  the 
users  who  have  complete  control  over 
what  they  say  over  the  telephone  and  to 
whom  they  say  it. 

14.  Another  significant  factor  behind 
our  decision  not  to  adopt  a  Commission 
rule  in  this  area  is  that  in  the  period 
since  our  beep  tone  prescription  was 
adopted,  Congress  has  seen  fit  to  change 
federal  law  by  imposing  strict  penalties 
for  certain  acts  of  interception  and 
divulgence  of  telephone 
communications.14  A  closer 
examination  of  Title  III  of  the  Omnibus 
Act  convinces  us  that  our  concerns 
regarding  the  interception  of  telephone 
communications  are  adequately 
remedied  by  its  provisions,  and  that  a 
separate  rule  of  the  Commission  under 
these  circumstances  is  unnecessary. 

15.  Specifically,  the  Omnibus  Act 
prohibits  the  interception  of  oral  and 
wire  communications  in  general,  but 
Section  2511(2)  (c)  and  (d)  15  excepts  the 


14  See,  e.g.,  Title  18  U.S.C.  2510-2520.  Pub.  L  90- 
351,  Title  III,  §  802,  June  19, 1968,  82  Stat.  212.  See 
also,  Section  605  of  the  Communications  Act,  47 
U.S.C.  |  605.  Prior  to  the  enactment  of  the  Omnibus 
Act,  Section  605  covered  the  unauthorized 
interception  and  divulgence  of  wire  or  radio 
communications.  In  1968,  however,  at  the  same  time 
Congress  enacted  the  Omnibus  Act,  it  also  amended 
Section  605  so  that  the  Omnibus  Act  now  covers 
virtually  all  interceptions  involving  wire 
communications  and  Section  605  covers 
interceptions  of  radio  communications.  Section  605, 
however,  continues  to  prohibit  the  interception  and 
divulgence  of  wire  communications  involving 
telephone  company  and  other  common  carrier 
personnel. 

15  Section  2511(2)  (c)  and  (d)  provides: 

(c)  It  shall  not  be  unlawful  under  this  chapter  for 
a  person  acting  under  color  of  law  to  intercept  a 
wire  or  oral  communication,  where  such  person  is  a 
party  to  the  communication  or  one  of  the  parties  to 
the  communication  has  given  prior  consent  to  such 
interception. 

(d)  It  shall  not  be  unlawful  under  this  chapter  for 
a  person  not  acting  under  color  of  law  to  intercept  a 
wire  or  oral  communication  where  such  person  is  a 
party  to  the  communication  or  where  one  of  the 
parties  to  the  communication  has  given  prior 
consent  to  such  interception  unless  such 
communication  is  intercepted  for  the  purpose  of 
committing  any  criminal  or  tortious  act  in  violation 
of  the  Constitution  or  laws  of  the  United  States  or  of 
any  State  or  for  the  purpose  of  committing  any 
other  injurious  act.  (Emphasis  added.) 

Under  Title  III,  intercept  is  defined  as:  “the  aural 
acquisition  of  the  contents  of  any  wire  or  oral 
communication  through  the  use  of  any  electronic, 
mechanical,  or  other  device",  47  U.S.C.  2510(4).  This 
would  include  the  use  of  a  recording  device. 


consent  of  one  party  to  that 
conversation. 16  Though  our  proposed 
requirements  would  be  more  restrictive 
(i.e.  we  proposed  that  all  parties  to  the 
conversation  give  their  prior  consent), 
Title  III  of  the  Act  nevertheless  provides 
consistent  and  clear  requirements 
regarding  consensual  and 
nonconsensual  recording  of  telephone 
conversations,  as  well  as  strong  civil 
and  criminal  penalties  for  violations  of 
its  provisions. 17  Moreover,  as  we 
construe  this  statute  and  its  history. 
Congress  intended  to  create  a 
comprehensive  set  of  rules  governing 
various  aspects  of  privacy  of  wire  and 
oral  communications  in  Title  III, 
covering  both  interstate  and  intrastate 
conversations.18  Section  605  of  the 
Communications  Act  acknowledges  this 
and  thus  a  Commission  rule  in  this  area 
is  not  only  unnecessary  but,  as  the 
comments  point  out,  could  be  perceived 
by  some  as  conflicting  with  the 
provisions  of  Title  III. 

B.  Revisions  of  the  Current  Tariff 

16.  Nevertheless,  we  conclude  that 
certain  basic  changes  to  the  current 
tariff  provision  are  in  the  public  interest. 


'*It  should  be  noted,  however,  that  under  Section 
2511(2)(d)  there  are  limitations  to  one-party  consent 
recording.  Thus,  the  “criminal.”  “tortious"  and 
"injurious”  use  limitations  were  placed  on 
recordings  by  private  parties  made  without  the 
knowledge  or  consent  of  the  other  parties. 

17 18  U.S.C.  2520.  Section  2520  provides  for  civil 
remedies: 

Any  person  whose  wire  or  oral  communication  is 
intercepted,  disclosed,  or  used  in  violation  of  this 
chapter  shall  (1)  have  a  civil  cause  of  action  against 
any  person  who  intercepts,  discloses,  or  procures 
any  other  person  to  intercept,  disclose,  or  use  such 
communications,  and  (2)  be  entitled  to  recover  from 
any  such  person — 

(a)  Actual  damages  but  not  less  than  liquidated 
damages  computed  at  the  rate  of  $100  a  day  for 
each  day  of  violation  or  $1,000,  whichever  is  higher 

(b)  Punitive  damages;  and 

(c)  A  reasonable  attorney's  fee  and  other 
litigation  costs  reasonably  incurred. 

A  good  faith  reliance  on  a  court  order  or 
legislative  authorization  shall  constitute  a  complete 
defense  to  any  civil  or  criminal  action  brought 
under  this  chapter  or  under  any  other  law.  [Footnote 
omitted.) 

The  criminal  penalties  for  violation  of  Title  III  are 
a  $10,000  fine  and/or  not  more  than  Eve  years 
imprisonment.  18  U.S.C.  2511(i). 

“The  legislative  history  of  chapter  119,  Title  18 
U.S.C.  2510-2520,  reveals  that  one  of  Congress' 
primary  concerns  was  to  “protect  effectively  the 
privacy  of  wire  and  oral  communications. " 

( Emphasis  added).  Public  Law  90-351,  Title  III  802, 
June  19, 1968,  82  Stat.  212.  Moreover,  according  to 
Senate  Report  No.  1097  accompanying  the 
legislation,  Title  III  amended  Section  605  of  the 
Communications  Act  of  1934,  47  U.S.C.  605.  to 
provide  a  substitute  for  that  section  so  that  “[t]he 
regulation  of  the  interception  of  wire 
communications  in  the  future  is  to  be  governed  by 
proposed  new  chapter  119  of  title  18,  United  States 
Code.”  Sen.  Report  No.  1097, 90th  Cong.,  2d  Sess. 
1968  U.S.  Code  Cong,  and  Admin.  News,  2112,  2113. 
(1968). 


Although  we  perceive  Title  III  of  the 
Omnibus  Act  as  a  more  comprehensive 
and  effective  prophylactic  to  invasions 
of  privacy  in  telephonic 
communications,  we  continue  to  endorse  ■ 
some  method  of  notification  to  a  party 
when  a  recording  device  is  used. 
Accordingly,  we  will  require  telephone 
companies  to  revise  their  interstate 
tariffs  to  reflect  our  determination  that 
the  requirements  are  too  restrictive  and 
do  not  comport  with  current  technology. 
Therefore,  we  will  revise  the  present 
beep  tone  warning  provision  by 
requiring  carriers  to  permit  all-party 
consent  as  an  alternative.  We  will  also 
rescind  our  requirement  of  prohibiting 
the  use  of  acoustic  and  inductive 
recorders. 

17.  Since  1948,  the  method  of 
notification  has  been  limited  to  the  use 
of  a  tone-warning  device.  In  the  Notice, 
we  proposed  substituting  all-party 
consent  for  the  beep  tone  warning. 

While  no  commenters  object  to  allowing 
recording  if  all  parties  to  the 
conversation  consent,  several  parties 
oppose  replacement  of  the  beep  tone  by 
a  mandatory  consent  requirement. 
Indeed,  in  many  instances  (such  as 
service  repairs  for  electric  utilities,  road 
service  and  emergency  distress  calls)  it 
is  not  practicable  to  obtain  prior  consent 
to  record  the  conversation.  From  our 
examination  of  the  comments,  we  are 
convinced  that  it  would  not  be  in  the 
public  interest  to  select  one  method  of 
notification  over  the  other.  Since  the 
tone  warning  has  proved  to  be  effective 
for  some, 19  the  consent  requirement  will, 
instead  of  replacing  the  beep  tone,  be 
added  as  an  alternative  method  of 
notification. 

18.  Finally,  our  adoption  of  the  all- 
party  consent  alternative  to  the  beep 
tone  enables  us  to  rescind  our 
prohibition  against  acoustic  and 
inductive  recording  devices.  As 
explained,  this  prohibition  is  now 
unnecessary  as  an  aid  in  the 
enforcement  of  the  beep  tone 
requirement  since  the  tone  is  no  longer 
the  sole  method  of  notification. 
Moreover,  its  elimination  is  in  the  public 
interest  since  it  allows  the  use  of 
inexpensive  and  readily  available 
recording  equipment. 

C.  Exceptions  to  the  Revised  Tariff 
Provision 

19.  We  have  decided  to  allow  three 
exceptions  to  the  revised  tariff 
requirement  which  will  supersede  the 
five  current  exceptions. 20  The  first 


'•See  the  Detailed  Comments  in  Appendix  B. 

70  The  present  exceptions  for  the  Secret  Service. 
Department  of  Defense,  and  the  Nuclear  Regulatory 

Continued 
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exception  is  for  incoming  calls  made  to 
telephone  numbers  publicized  for 
emergencies  and  outgoing  calls  made  in 
immediate  response.  In  many  types  of 
emergency  situations,  such  as  those 
involving  fire,  health  care,  and  police,  it 
is  infeasible  to  obtain  consent,  and  use 
of  the  beep  tone  could  confuse  callers  or 
obliterate  important  portions  of  the 
message.  Therefore  we  will  not  require 
the  beep  tone  or  prior  consent  for  the 
recording  of  calls  reporting  or  made  in 
immediate  response  to  these 
emergencies.  Recordings  made  at  the 
Department  of  Defense  Command 
Centers  and  the  Operations  Center  of 
the  Nuclear  Regulatory  Commission  will 
be  included  under  this  exception.  See  59 
FCC  2d  538  (1976)  and  Mimeo  No.  06482 
(January  29, 1981). 

20.  The  second  exception  is  for  the 
recording  of  calls  made  for  patently 
unlawful  purposes,  such  as  bomb 
threats,  kidnap  ransom  requests,  and 
obscene  telephone  calls.  Outgoing  calls 
made  in  immediate  response  to  such  a 
call  will  also  be  excepted.  Under  this 
exception  the  U.S.  Secret  Service  will 
still  be  allowed  to  record  calls  referred 
to  it  which  threaten  the  safety  and 
security  of  the  President,  his  immediate 
family,  and  the  White  House. 

21.  The  third  exception  is  for 
recordings  made  pursuant  to  an  explicit 
and  lawful  order  of  a  court  issued 
pursuant  to  18  U.S.C.  2516.  We  adopt 
this  exception  so  that  our  requirement 
will  not  hinder  law  enforcement  efforts 
or  conflict  with  Title  III  of  the  Omnibus 
Act. 

D.  Private  Line  Service 

22.  In  light  of  our  revised  restrictions 
on  the  use  of  recording  devices,  and  the 
fact  that  the  privacy  expectation 
involved  with  private  line  services  is 
adequately  distinguished  from  that  of 
the  public  switched  network,  it  would  be 
incongruous  to  extend  the  same 
restrictions  to  private  line  service.  We 
agree  with  the  parties  commenting  in 
this  area  that  the  conditions  under 
which  dedicated  private  lines  are  used 
give  reasonable  assurances  that  those 
having  access  to  them  would  know  if 
their  conversations  are  to  be  recorded. 


Commission  are  included  in  the  new  exceptions 
noted  below.  Broadcasters  and  broadcast 
organizations  will  not  require  an  exception  under 
the  revised  policy  (see  e.g.  38  FCC  2d  579  (1972)  and 
Broadcast  of  Telephone  Conversation.  Docket 
18601.  23  FCC  2d  1  (1970))  since  they  are  required  to 
obtain  prior  consent  before  a  conversation  can  be 
recorded  for  broadcast,  flee  e.g.,  47  CFR  73.1206. 
Moreover,  since  $  73.1206  excepts  from  the  prior- 
consent  rule  for  broadcasters,  conversations  where 
the  caller  is  aware,  or  is  presumed  to  be  aware,  that 
the  call  is  likely  to  be  broadcast,  we  will  construe 
that  prior  consent  for  recording  these  calls  has  been 
given  for  purposes  of  the  tariff  requirement. 


Therefore,  we  will  continue  to  exclude 
private  line  service  from  our 
requirement,  except  where  there  is 
access  to  the  public  switched  network. 

VI.  Summary  and  Conclusions 

23.  As  discussed  above,  after  carefully 
considering  the  comments  submitted  in 
response  to  our  Notice  of  Proposed 
Rulemaking,  Docket  20840,  67  FCC  2d 
1392  (1976),  we  have  decided  not  to 
adopt  a  rule  in  this  area.  We  have 
further  decided  to  revise  our  present 
beep  tone  requirement  to  include,  as  an 
alternative,  the  all-party  consent 
requirement.  Additionally,  we  are 
rescinding  our  proscription  on  the  use  of 
acoustic  and  inductive  recording  devices 
and  are  continuing  our  exclusion  of 
private  line  services,  except  where  such 
services  access  the  public  switched 
network. 

24.  As  a  result  of  this  proceeding, 

§  64.501  of  our  Rules,  47  CFR  64.501, 
dealing  with  the  use  of  recording 
devices  by  telephone  companies,  will  be 
revised  to  comport  with  our  findings. 

The  revisions  to  Section  64.501  are  set 
out  in  Appendix  C  and  are  to  become 
effective  on  May  18, 1981. 

25.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  granted  in 
Sections  2(a),  4(i),  4(j),  201,  205,  303(r) 
and  403  of  the  Communications  Act,  47 
U.S.C.  152(a),  154(i),  154(j),  201,  205, 

303(r)  and  403,  it  is  ordered,  That  all 
common  carriers  subject  to  Title  II  of  the 
Communications  Act,  47  U.S.C.  151  et 
seq.  shall  revise  such  tariff  regulations 
on  file  with  this  Commission  which 
provide  for  the  use  of  recording  devices 
in  connection  with  interstate  and  foreign 
message  toll  telephone  service  and  wide 
area  telephone  service,  to  comport  with 
this  Order. 

26.  It  is  further  ordered,  That  the 
Secretary  shall  cause  this  Memorandum 
Opinion  and  Order  to  be  published  in 
the  Federal  Register. 

27.  It  is  further  ordered,  That  Docket 
No.  20840  is  hereby  terminated. 

(Secs.  2,  3,  4,  5,  301,  303,  307,  308,  309,  315,  317, 
48  Stat.,  as  amended,  1064, 1065, 1066, 1068, 
1081, 1082, 1083, 1084, 1085, 1088, 1089;  47 
U.S.C.  152, 153, 154, 155,  301,  303,  307,  308, 

309,  315,  317) 

Federal  Communications  Commission.21 
William ).  Tricarico, 

Secretary. 

Appendix  A 

The  following  parties  filed  timely 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking  in  this  Docket; 
Aeronautical  Radio,  Inc.  and  Air  Transport 

Association  of  America 


11  See  attached  statement  of  Commissioner  Joseph 
R.  Fogarty  in  which  Commissioner  James  H.  Quello 
joins. 


AHF  Marketing  Research 
Alan  H.  Jones 

Alta  Medical  Supply  Company 
American  Automobile  Association 
American  Cable  and  Radio  Corporation 
American  Coin  Exchange 
American  Telephone  and  Telegraph 
Company 

Association  of  American  Railroads 
Atlantic  City  Electric  Company  (Atlantic 
Electric) 

Bryan  K.  Gerritsen,  Instructor,  Utah  School 
for  the  Blind 

Bureau  of  Police,  City  of  Lancaster, 
Pennsylvania 

Cincinnati  Gas  &  Electric  Company 
Cynthia  Mashburn 
Delphi  Communications  Corporation 
Department  of  the  Army,  U.S. 

Department  of  Energy,  U.S. 

Department  of  Justice,  U.S. 

Department  of  Justice,  Drug  Enforcement 
Administration,  U.S. 

Department  of  Transportation,  U.S. 
Dictaphone  Corporation 
Gelderman  and  Company,  Inc. 

GTE  Service  Corporation 
International  Association  of  Chiefs  of  Police 
Manufacturing  Chemists  Association 
McKee  Baking  Company 
Norman  E.  Hamner 
Pennzoil  Company 
Potomac  Electric  Power  Company 
State  of  California  and  Public  Utilities 
Commission  of  the  State  of  California 
Special  Interest  Autos 

State  Farm  Mutual  Automobile  Insurance  and 
State  Farm  Fire  and  Casualty  Company 
T.  K.  Land 

Thompson  Electric  Service 
Utilities  Telecommunications  Council 

Late  Filed  Comments 
Brooklyn  Union  Gas  Company 
Continental  Illinois  National  Bank  and  Trust 
Company  of  Chicago 
Dow  Chemical  Company 
Herbert  A.  Terry 
Letha  S.  West 
Louise  Estes 
Metromedia,  Inc. 

New  York  State  Electric  and  Gas  Corporation 
Pat  Downs,  News  Director,  WNRK 
Pennsylvania — New  Jersey — Maryland 
Interconnection 

Reply  Comments 

American  Broadcasting  Company 
Delphi  Communications  Corporation 
National  Telephone  Cooperative  Association 

Supplemental  Comments 
National  Broadcasting  Company 

Appendix  B — Detailed  Comments  of  the 
Parties 

1.  The  Comments  received  may  be  grouped 
into  four  general  categories; 

(AJ  Those  commenters  that  support  the 
proposed  rule  in  general,  but  suggest  various 
improvements. 

(B)  Those  opposed  to  replacing  the 
beeptone  requirement  with  all-party  consent 
and  who  suggest  that  we  retain  the  beeptone, 
with  certain  revisions. 
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(C)  Those  who  seek  exceptions  from 
Commission  regulation. 

(D)  Those  that  suggest  that  we  eliminate 
the  beeptone  or  any  other  requirement  and 
leave  regulation  in  this  area  to  Congress  or '  * 
the  states. 

A.  General  Comments 

2.  Many  parties  support  the  Commission 
proposals  in  general  but  suggest  various 
improvements.  For  example,  several  parties 
have  problems  with  our  use  and  description 
of  the  term  “emergency  situations"  in  the 
proposed  rule.  The  Dictaphone  Corporation 
(Dictaphone),  Department  of  Defense  (DoD), 
and  the  American  Automobile  Association 
(AAA),,  to  name  a  few,  contend  that  we  have 
defined  “emergency"  in  our  exceptions  too 
narrowly.  They  suggest  that  it  should  be 
expanded  to  include  not  only  police,  fire,  and 
health  care  emergencies,  but  also  emergency 
road  service,  emergency  electrical  outages, 
chemical  emergencies,  gas  leaks,  water  main 
breaks,  reports  of  downed  “live"  electrical 
wires,  and  other  similar  type  emergencies. 

3.  Other  parties  request  that  we  define 
"unlawful  purposes”,  as  used  in  paragraph 
“(c)”  of  the  proposed  prior  consent  rule. 
(Paragraph  “(c)”  of  the  rule  excepts  incoming 
calls  that  are  “threatening,  harassing, 
obscene  or  [made]  for  other  unlawful 
purposes,  as  defined  in  47  U.S.C.  223”). 

4.  As  to  our  proposal  to  include  private  line 
service  in  the  regulations,  certain  parties 
adamantly  oppose  such  a  move,  contending 
that  there  are  different  privacy 
considerations  inherent  in  the  use  of  private 
line  service  as  contrasted  with  the  public 
switched  network.  The  conditions  under 
which  “pure"  private  lines  (private  line 
service  without  access  to  the  public  switched 
network)  are  used,  they  assert,  give 
reasonable  assurance  that  those  having 
access  to  them  would  know  that  their 
conversation  might  be  recorded.  Moreover, 
they  submit,  private  line  services  are 
generally  used  for  specific  business 
communications  purposes,  and  most  users  of 
private  line  services  are  proscribed  by 
company  rules  from  handling  the  kind  of 
personal  communications  of  the  sort 
generally  carried  by  the  public  switched 
network.  The  parties  assert  that  technological 
change  is  an  insufficient  reason  to  depart 
from  the  historical  exemption  of  private  line 
services  from  our  beeptone  requirement. 

5.  There  were  also  comments  directed  at 
publicizing  the  rule.  Some  suggest  publicizing 
the  rule  through  bill  inserts  and  by  a  notice 
appearing  in  the  Call-Guide  section  of  the 
white  pages  of  the  telephone  book.  Others 
suggest  that  a  half  or  full  page  of  the 
telephone  book  be  dedicated  to  describing 
the  all-party  consent  or  beep  tone  rule. 

B.  Parties  Opposed  to  Replacing  the  Beep 
Tone  with  All-Party  Consent 

6.  Many  comments  were  received 
advocating  the  continued  use  of  the  beep 
tone.  These  parties  had  either  expended  vast 
amounts  of  time  and  money  in  perfecting 
their  business  activities  to  comply  with  the 
beep  tone  requirement  or  believed  that  they 
would  be  subjected  to  a  great  disadvantage 
and  difficulty  by  being  required  to  go  through 
a  formal  consent  process  with  each  party 


before  recording.  The  most  forceful  comments 
received  in  this  area  were  from  Delphi 
Communications  Corporation,  Inc.  (Delphi), 
the  Utilities  Telecommunications  Counsel 
(UTC),  and  from  various  public  utility 
companies.  Delphi  asserts  that  it  has  engaged 
in  the  research  and  development  of  an 
advanced  state-of-the-art  telephone 
answering  system  which  incorporates  the 
latest  in  computer  technology.  This  system 
represents  an  investment  of  millions  of 
dollars  and  is  designed  to  process  the  receipt 
and  forwarding  of  a  high  volume  of 
telephonic  messages.  The  system  complies 
with  the  beep  tone  requirement,  but  would 
sacrifice  much  of  its  efficiency  if  the  prior 
consent  rule  were  adopted. 

7.  UTC  and  various  utility  companies  state 
that  all  telephone  conversations  into  and  out 
of  the  control  and  dispatching  centers  of 
members  of  the  utility  industry  are  recorded 
using  the  beep  tone.  They  assert  that  the 
recordings  are  necessary  for  the  continued 
efficiency  and  safe  operation  of  these 
utilities.  They  explain  that  conversations 
between  and  among  utility  control  and 
dispatching  centers  involve  discussions  of 
emergency  conditions  affecting  the  safety 
and  welfare  of  the  public  or  the  utility's 
employees  and,  almost  always,  time  is  of  the 
essence.  Under  these  circumstances,  they 
contend,  the  proposed  prior  consent  rule  is 
patently  incompatable  with  the  general 
urgency  of  utility  system  control. 

Furthermore,  they  assert  that  blanket  written 
consent  to  record  would  be  impractical 
because  of  the  tremendous  number  of 
employees  and  various  non-affiliated 
companies  involved.  Finally,  they  maintain 
that  if  the  new  rules  are  adopted  to  replace 
the  beep  tone,  most  of  the  lawful  and  useful 
utility  telephone  recording  practices  would 
have  to  be  abandoned  because  of  the 
impossibility  of  complying  with  either  the 
oral  or  written  prior  consent  requirement. 

8.  Other  parties  assert  that  our  proposed 
rule  would  conflict  with  slate  regulations 
requiring  the  beep  tone  or  that  a  federal  rule 
eliminating  the  beep  tone  requirement  might 
well  be  interpreted  to  preempt  local 
authorities  from  maintaining  that  requirement 
on  intrastate  calls.  Moreover,  they  argue  that 
different  interstate  and  intrastate  regulations 
might  confuse  the  general  public.  These 
parties  maintain  that  uniformity  will  save 
time,  effort  and  money. 

9.  Finally  there  are  comments  which 
suggest  that  we  retain  the  beep  tone,  but,  as 
an  alternative,  also  allow  a  person  to  record 
after  obtaining  consent  of  the  other  party. 
Specifically,  the  Public  Utilities  Commission 
of  California  and  the  Attorney  General  of 
California  suggest  that  the  philosophy  of 
promoting  the  privacy  of  communications 
will  be  compromised  by  the  proposed  rule  in 
this  proceeding.  They  assert  that  the 
Commission  should  not  choose  one  method  of 
securing  privacy  in  telephone  conversations 
over  another  where  both  together  may  prove 
even  more  effective. 

C.  Parties  Requesting  Exceptions 

10.  A  number  of  commenting  parties  seek 
exceptions  to  the  proposed  rule  if  adopted. 
For  example,  the  Utah  School  for  the  Blind 
points  out  that  blind  persons,  in  many 


instances,  rely  heavily  on  tape  recording  their 
telephone  conversations  because  they  cannot 
take  notes.  To  require  a  blind  person  to 
obtain  permission  to  record  each  telephone 
conversation  might  elicit  undesirable  and 
uncooperative  reactions  from  the  other  party. 
The  U.S.  Department  of  Justice,  Drug 
Enforcement  Administration  (DEA)  asserts 
that  the  proposed  regulation  will  be  in 
derogation  of  congressional  intent  unless 
modified  to  recognize  a  legal  exception  for 
law  enforcement  officials.  DEA  and  GTE  note 
that  section  2511(2)(c)  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968, 18 
U.S.C.  2511(2)(c),  allows  persons  acting  under 
color  of  law  to  intercept  a  wire  or  oral 
communication  where  such  person  is  a  party 
to  the  conversation  or  one  of  the  parties  has 
given  prior  consent  to  such  interception. 

11.  The  American  Broadcasting  Company, 
Inc.  (ABC),  the  National  Association  of 
Broadcasters  (NAB),  the  National 
Broadcasting  Company  (NBC),  and 
Doubleday  Broadcasting  Company,  Inc.,  all 
take  the  position  that  broadcasters  should  be 
excepted  from  our  “prior  consent”  rule  and 
be  allowed  to  record  without  prior  consent  as 
long  as  consent  to  broadcast  is  obtained 
before  broadcasting  the  telephone 
conversation.  **  (Our  rules  presently  require 
broadcasters  to  obtain  consent  before  the 
telephone  conversation  is  recorded  for 
broadcast,  47  CFR  73.1206.) 

12.  Other  parties  seek  exclusion  for 
“dispatch"  and  “crewcalling”  in  the  railroad 
and  related  industries;  for  emergency  road 
service  calls;  for  reservation  calls  in  the 
airline  industry,  for  communications 
personnel  engaged  in  receiving  and 
forwarding  telephone  messages  to  the 
intended  addressee;  for  recordings  made  of 
calls  for  service  and  quality  control;  for 
emergency  calls  involving  hazardous 
chemicals;  and  last,  but  by  no  means 
exhaustive,  for  dealers  in  precious  metals, 
stock,  commodities  and  options. 

D.  Parties  Opposing  Any  Commission 
Regulation 

13.  Some  parties  suggest  that  we  eliminate 
any  regulation  regarding  recording  of 
telephone  conversations.  Many  commenters 
in  this  category  contend  that  the  Commission 
lacks  the  authority  under  the 
Communications  Act  to  implement  the 
proposed  new  rule.  In  support  of  this 
proposition  UTC  asserts  that  the  sections  of 
the  Act  cited  as  conferring  power  on  the 
Commission  to  promulgate  this  rule  are 
insufficient.  UTC  specifically  asserts  that 
Section  2(a)  of  the  Act,  47  U.S.C.  152(a), 
confers  Commission  jurisdiction  over 
common  carriers  and  not  over  customers  of 
common  carriers;  and  that  Sections  4(i),  4(j) 
and  403,  47  U.S.C.  154(i),  154(j),  and  403,  are 
enabling  sections  only  and  do  not  confer 
additional  authority  on  the  Commission,  but 
must  be  used  with  other  “authorizing" 


"  Doubleday  submitted  a  Petition  for  Rulemaking 
in  )uly  1975,  RM-2571,  seeking  such  a  revision  to 
$  73.1206.  In  its  comments  Doubleday  now  requests 
that  we  address  its  pending  petition  in  this  Docket. 
However,  the  petition  is  being  considered  in  another 
proceeding  and  will  be  forthcoming  in  the  near 
future. 
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sections  of  the  Act.  Others  argue  that  we 
were  preempted  by  Congress,  when  it 
enacted  Title  III  of  the  Omnibus  Crime 
Control  Act  of  1968,  18  U.S.C.  2511  et  seq.  Still 
others  assert  that  Section  605  of  the 
Communications  Act,  47  U.S.C.  605, 
sufficiently  covers  this  area  of  privacy.  The 
commenters  suggest  that  these  sections 
should  suffice  to  protect  any  legitimate 
privacy  interest  which  any  party  to  the 
conversation  may  have, .and  that  we  should 
not  enact  any  additional  restrictions  or 
regulations. 

Appendix  C 

1.  Part  64 — Miscellaneous  Rules 
Relating  to  Common  Carriers,  Subpart 
E — Use  of  Recording  Devices  by 
Telephone  Companies — is  amended  as 
follows: 

Section  64.501  is  amended  by  revising 
paragraphs  (a)  and  (b)  and  by  ading  a 
new  (b)(1)  to  read  as  follows: 

§  64.501  Recording  of  telephone 
conversations  with  telephone 
companies. 

§  64.501  Recording  of  telephone 
conversations  with  telephone 
companies. 

***** 

(a)  Where  such  use  shall  be  preceded 
by  verbal  or  written  consent  of  all  «• 
parties  to  the  telephone  conversation,  or, 

(b)  Where  such  use  shall  be 
accompanied  by  an  automatic  tone 
warning  device,  which  will 
automatically  produce  a  distinct  signal 
that  is  repeated  at  regular  intervals 
during  the  course  of  the  telephone 
conversation  when  the  recording  device 
is  in  use.  Provided  that: 

(1)  The  characteristics  of  the  warning 
tone  shall  be  the  same  as  those  specified 
in  the  Orders  of  this  Commission 
adopted  by  it  in  “Use  of  Recording 
Devices  in  Connection  With  Telephone 
Service,"  Docket  6787, 11  FCC  1033 
(1947);  12  FCC  1005  (November  26, 1947); 
12  FCC  1008  (May  20,  1948). 
***** 

Statement  of  Commissioner  Joseph  R.  Fogarty 
in  Which  Commissioner  James  H.  Quello 
Joins  (Concurring  in  Part) 

In  Re:  Use  of  Recording  Devices  in 

Connection  with  Telephone  Service 
(Docket  No.  20840). 

I  can  only  concur  in  the  Commission's 
decision  to  modify  the  beep  tone  rule.  I  do 
not  believe  that  in  practice  the  “all-party 
consent”  alternative  will  provide  any 
improvement  over  the  existing  beep  tone  rule. 
The  public  will  still  remain  essentially 
unprotected  against  the  illegal  invasion  of  the 
privacy  of  telephonic  communication. 
Moreover,  by  modifying  the  beep  tone  rule, 
the  Commission  is  sending  the  wrong  signal 
to  the  public  at  the  wrong  time.  As  I  have 
stated  previously,  the  Commission  is  sitting 
on  a  "time  bomb”  in  the  privacy  area.23 The 
potential  for  invasion  of  the  privacy  of 
communication  and  the  violation  of  the 

aSee  Statement  of  Commissioner  )oseph  R. 
Fogarty,  Amendment  of  Part  90  of  the  Commission's 
Rules  and  Regulations  To  Allow  the  Use  of  Digital 


integrity  of  the  communications  network  is 
increasing  alarmingly.  I  believe  the  “all-party 
consent”  proposal  will  be  ineffective  and  that 
the  public — all  of  our  protestations  to  the 
contrary  aside — will  perceive  a  Commission 
retreat  from  its  strong  commitment  to  privacy 
in  general  and  to  the  privacy  of  telephone 
conversations  in  general. 

I  cannot  accept  the  argument  that  a  rule 
should  be  modified  because  it  is 
“unenforceable.”  The  fact  that  a  rule  may  be 
“unenforceable"  is  not  a  justification  for  its 
elimination.  The  only  proper  basis  for  the 
elimination  of  a  rule  is  that  the  rationale 
underlying  the  rule  is  incorrect  or 
unsupportable.  Such  cannot  be  said  for  the 
Commission’s  beep  tone  requirement.  The 
underlying  rationale — that  telephone 
conversations  “should  be  free  from  any 
listening  in  by  others  that  is  not  done  with 
the  knowledge  and  authorization  of  the 
parties  to  the  call”  24 — is  still  valid.  Assuming 
that  the  rule  is  “unenforceable,"  it  still  retains 
deterrent  value  because  of  the  possibility  of 
the  imposition  of  sanctions  if  a  violator  is 
caught.  It  is  for  these  reasons  that  I  am 
pleased  that  the  Commission  decided  not  to 
go  forward  with  a  rulemaking  proposing  to 
eliminate  both  the  beep  tone  and  the  “all 
party  consent”  requirements. 

This  decision  points  out  once  again  that  the 
Commission  must  develop  a  uniform  policy  in 
the  privacy  and  security  areas.  I  recommend 
again  that  the  Commission  form  a  task  force, 
including  representatives  from  other 
interested  agencies  and  departments  of  the 
government,  to  study  the  problem  of 
maintaining  the  privacy  and  security  of  the 
telecommunications  network  in  the  face  of 
the  threat  presented  by  new  technologies.25 
This  task  force  after  study,  would  report  to 
the  Commission  on  policies  and  rules  that  the 
FCC  might  adopt  in  this  area  and  on  any 
amendments  to  the  Communications  Act  and 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968  26  that  the  Commission  might 
recommend  to  Congress.  Until  the  Task  Force 
is  formed  and  its  study  completed,  the 
Commission  will  continue  to  deal  with 
important  issues  of  privacy  and  security  on 
an  ad  hoc  basis,  if  at  all.  The  continuation  of 
such  a  practice  is  dangerous  and  intolerable. 
(FR  Doc.  81-16403  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6712-01-M 

INTERSTATE  COMMERCE 

COMMISSION 

49  CFR  Part  1033 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Co.,  Debtor,  (Richard  B. 
Ogilvie,  Trustee) 
agency:  Interstate  Commerce 
Commission. 

ACTION:  Amendment  No.  1  to  Eighth 
Revised  Service  Order  No.  1474. 

Voice  Modulation  in  the  Power  Radio  Service — FCC 
2d — (adopted  April  23. 1981)  [Statement  of 
Commissioner  Fogarty). 

24  Use  of  Recording  Devices  in  Connection  with 
Telephone  Services,  11  FCC  1033, 1050  (1947). 

“See  Statement  of  Commissioner  Joseph  R. 
Fogarty. 

“47  U.S.C.  Sec.  2510  et  seq. 


SUMMARY:  Eighth  Revised  Service  Order 
No.  1474,  authorized  various  railroads  to 
use  tracks  and/or  facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  Debtor  (Richard  B.  Ogilvie, 
Trustee).  The  provisions  of  this  order 
are  extended  for  an  additional  ninety 
(90)  days,  and  shall  expire  11:59  p.m., 
August  31, 1981. 

effective:  11:59  p.m.,  May  31, 1981,  and 
continuing  in  effect  until  11:59  p.m., 
August  31, 1981,  unless  modified, 
amended  or  vacated  by  order  of  this 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens,  Jr.,  (202)  275-7840. 

Decided:  May  27, 1981. 

Upon  further  consideration  of  Eighth 
Revised  Service  Order  No.  1474  (46  FR 
25094),  and  good  cause  appearing 
therefor: 

It  is  ordered,  §  1033.1474  Eighth 
Revised  Service  Order  No.  1474; 

(various  railroads  authorized  to  use 
tracks  and/or  facilities  of  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  debtor  (Richard  B.  Ogilvie, 
trustee))  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof: 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
ninety  (90)  days,  and  shall  expire  at 
11:59  p.m.,  August  31, 1981,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m.,  May  31, 
1981. 

This  action  is  taken  under  authority  of 
49  U.S.C.  10304-10305  and  Section  122, 
Pub.  L.  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Car  Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  a  copy 
with  the  Director,  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Service 
Board  members,  Joel  E.  Burns,  Robert  S. 
Turkington  and  John  H.  O’Brien. 

Agatha  L.  Mergenovich, 

Secretary. 

(FR  Doc.  81-16419  Filed  6-1-81;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plante;  Deferral  of  Effective  Dates 
for  Final  Rules;  Request  for  Comments 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Deferral  of  effective  dates  for 
final  rules  with  request  for  comments. 

SUMMARY:  The  Department  of  the 
Interior  is  deferring  the  effective  date  of 
rules  issued  in  final  form  but  not  yet  in 
effect  to  permit  reconsideration  of  the 
rules  under  Executive  Order  12291.  The 
deferred  rules  relate  to  the  Hawaiian 
Tree  Snails,  the  Texas  Poppy-mallow, 
gypsum  wild  buckwheat  and  the 
Todsens  pennyroyal.  The  Department  is 
also  requesting  comments  on  whether 
the  rules  listed  are  major  under 
Executive  Order  12291. 

DATES:  The  rules  are  deferred  until  June 

30, 1981.  This  deferral  is  effective  May 

30, 1981.  Comments  must  be  received  on 
or  before  June  10, 1981. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  John  L.  Spinks,  Jr.,  Chief, 
Office  of  Endangered  Species,  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species,  Fish  and  Wildlife 


Service,  Department  of  the  Interior, 
Washington,  D.C.  20240  (Telephone: 

(703)  235-2771)  or  Ms.  Patricia  Bangert, 
Office  of  the  Solicitor,  Department  of  the 
Interior,  Washington,  D.C.  20240 
(Telephone:  (202)  343-2172). 
SUPPLEMENTARY  INFORMATION:  The 
President’s  Memorandum  of  January  29, 
1981,  directed  Federal  agencies  to  defer 
the  effective  dates  of  regulations  issued 
in  final  form  but  not  yet  in  effect  for  a 
60-day  period.  In  notices  published 
February  4, 1981  (46  FR 10707),  February 
17, 1981  (46  FR  12496),  March  30, 1981  (46 
FR  19233),  and  April  30, 1981  (46  FR 
24186),  the  Department  of  the  Interior 
deferred  the  effective  dates  of  the 
regulations  listed  below  to  May  30, 1981. 
Executive  Order  12291,  issued  by  the 
President  on  February  17, 1981 
(published  46  FR  13193,  February  19, 
1981),  directed  agencies  to  suspend  or 
postpone  the  effective  dates  of  all  major 
rules  that  had  been  promulgated  in  final 
form  but  had  not  yet  become  effective  to 
the  extent  necessary  to  permit 
reconsideration  of  the  rules  in 
accordance  with  the  Order.  The 
Department  of  the  Interior  is  further 
deferring  the  effective  dates  of  the  rules 
listed  below  to  June  30, 1981  to  allow  the 
Department  sufficient  time  to  determine 
whether  the  rules  are  major  and  to 
comply  with  the  terms  of  the  Order. 


Rule 

Date  published 
and  FR  page 

Effective  date 

Fish  and  Wildlife 

Jan.  13,  1981, 

June  30.  1981. 

Service  50  CFR  Part 

46  FR  3178. 

17.  Endangered  and 

3184  (2 

Threatened  species. 

Hawaiian  (Oahu)  Tree 
Snails  to  be 
Endangered. 

CaUrhoe  scabnuscuta 
(Texas  poppy- 
mallow)  to  be 
Endangered. 

documents). 

Fish  and  Wildlife 

Jan.  19,  1981. 

June  30.  1981 

Service  50  CFR  Part 
17.  Endangered  and 
Threatened  species. 
Eriogonum 

46  FR  5730. 

gypsophilum 
(gypsum  wild 
buckwheat)  to  be 
Threatened. 

Hedeoma  todsem 
(Todsens 
pennyroyal)  to  be 
Endangered. 

The  Department  is  requesting  public 
comment  on  whether  the  rules  listed  are 
major  under  Executive  Order  12291. 
Written  comments  must  be  sent  to  the 
address  given  above  on  or  before  June 

12, 1981. 

Dated:  May  27, 1981. 

Galen  Buterbaugh, 

Acting  Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  81-16592  Filed  6-1-81;  10:30  am| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFR  Part  701 

Surety  Bond  Coverage  for  Federal 
Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  Rule. 

SUMMARY:  This  is  a  proposed  rule  to 
revise  update  and  simplify  the  existing 
§  701.20,  surety  bond  coverage  for 
Federal  credit  unions.  The  proposed 
regulations  implement  mandated 
sections  of  the  Federal  Credit  Union  Act 
and  establish  minimum  standards  for 
surety  bond  and  insurance  coverage. 
DATE:  Comments  must  be  received  on  or 
before  July  31, 1981. 

ADDRESS:  Send  comments  to  Regulatory 
Development  Coordinator,  Rob  Monheit, 
National  Credit  Union  Administration, 
1776  G  Street  NW.,  Washington,  D.C. 
20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Straslicka,  Chief,  Supervision 
Branch,  Office  of  Examination  and 
Insurance.  Telephone:  (202)  357-1065. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  112  of  the  Federal  Credit 
Union  Act  (Act)  requires  the  treasurer  to 
“*  *  *  give  bond  with  a  good  and 
sufficient  surety,  in  an  amount  and 
character  to  be  determined  by  the  board 
of  directors  in  compliance  with 
regulations  prescribed  from  time  to  time 
by  the  Board,  conditioned  on  the  faithful 
performance  of  this  trust.” 

Section  113  of  the  Act  states  that 
“*  *  *  any  officer  or  employee  having 
custody  of  or  handling  funds  to  give 
bond  with  good  and  sufficient  surety  in 
an  amount  and  character  to  be 
determined  by  the  board  of  directors  in 
compliance  with  regulations  prescribed 
from  time  to  time  by  the  Board  *  *  *” 
Section  120(h)  of  the  Act  requires  that 
“*  *  *  every  person  appointed  or 


elected  by  any  Federal  credit  union  to 
any  position  requiring  the  receipt, 
payment  or  custody  of  money  or  other 
property  owned  by  a  credit  union,  or  in 
its  custody  or  control  as  collateral  or 
otherwise  *  *  *”  This  section  also  gives 
the  NCUA  Board  the  following  powers: 

(a)  To  approve  bond  forms; 

(b)  To  require  such  other  surety 
coverages  as  the  Board  may  determine 
to  be  reasonably  appropriate; 

(c)  To  set  minimum  requirements  for 
bond  coverage; 

(d)  To  approve  a  blanket  bond  in  lieu 
of  individual  bonds;  and 

(e)  To  approve  an  excess  coverage 
bond  for  coverage  in  excess  of  minimum 
surety  coverage. 

This  proposed  regulation  implements 
the  mandated  Sections  of  the  Act  and 
establishes  minimum  standards  for 
surety  and  insurance  coverage.  Beyond 
these  minimum  standards,  the 
determination  of  the  amount  and  type  of 
surety  and  insurance  coverage  is  a 
matter  of  business  judgment  based  on 
numerous  internal  and  external  factors. 
A  Federal  credit  union  could  cover  all 
insurable  risks  as  comprehensively  as 
possible,  or  only  cover  those  risks  which 
would  be  catastrophic.  The  balance 
between  depth  of  coverage  and 
corresponding  cost  is  most  appropriately 
determined  by  the  board  of  directors  of 
each  Federal  credit  union.  There  must 
be  a  thorough  evaluation  of  loss 
exposure,  risk  control  and  the  financial 
resources  and  condition  of  each  credit 
union.  It  is  the  duty  of  the  board  of 
directors  to  review  each  of  the  insuring 
and  surety  clauses  of  the  bond  and  to 
determine  that  the  credit  union  is 
effectively  protected.  The 
Administration  encourages  boards  of 
directors  to  carry  excess  bond  coverage 
when  their  credit  unions’  internal 
controls  are  limited  or  when  their 
financial  condition  is  weak. 

2.  Analysis  of  Proposed  Change 

The  following  lettered  paragraphs 
correspond  with  the  lettered  sub¬ 
sections  of  §  701.20  of  the  NCUA  Rules 
and  Regulations.  Each  section  of  the 
present  regulation  will  be  summarized 
and  then  the  proposed  changes  will  be 
analyzed. 

a.  Present — Requires  board  of 
directors  to  conduct  a  semi-annual 
review  of  all  insurance  coverages, 
including  surety  coverage. 

Analysis — This  section  is  deleted  in 
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its  entirety.  Its  deletion  in  no  way 
obviates  the  board  of  director’s 
responsibility  for  the  review  of  bond 
and  insurance  coverage.  The  selection, 
analysis  and  review  of  surety  and 
insurance  coverage  is  a  business  and 
management  decision  that  is  most 
appropriately  made  by  the  board  of 
directors  within  the  requirements  of  the 
Act.  It  is  incumbent  upon  each  board  of 
directors  to  carefuly  review  coverages, 
deductibles  and  costs  when  designing 
the  surety  and  insurance  program  that 
most  efficiently  deals  with  the  risks  of 
operating  a  credit  union.  Critical  to  any 
decision  on  surety  coverage  is  to  ensure 
that  the  credit  union’s  solvency  is  not 
impaired  by  a  non-covered  loss. 
Therefore,  the  board  of  directors  should 
review  surety  and  insurance  coverage  as 
often  as  necessary  to  maintain  adequate 
coverage  for  the  potential  losses  that 
may  occur.  The  Administration 
recommends  that  each  credit  union’s 
board  of  directors  perform  at  least  an 
annual  review  of  surety  and  insurance 
coverage. 

b.  Present — Requires  that  all  surety 
bonds  provide  faithful  performance  of 
duty  coverage  for  any  officer  or 

j  employee  while  performing  any  of  the 
duties  of  the  treasurer. 

Analysis — Faithful  performance  of 
duty  coverage  is  mandated  by  Section 
112  of  the  Act  and  is  a  reasonable 
requirement  to  include  in  minimum  bond 
standards.  In  addition,  this  section  was 
modified  to  clearly  state  that  faithful 
performance  coverage  is  required  for  all 
employees,  to  include  members  of  the 
credit  committee,  supervisory 
committee,  directors  (but  not  when  they 
are  acting  as  directors)  and  all  other 
persons  in  the  employ  of  the  credit 
union.  This  addition  clearly  states  in  the 
regulation  the  faithful  performance 
coverage  requirement  which  is 
contained  in  the  Standard  Bond  Form 
No.  23  definition  of  employee. 

c.  Present — Requires  that  only  NCUA 
Board  approved  surety  bond  forms  may 
be  used  and  establishes  Standard  Form 
23  as  the  minimum  acceptable  coverage. 
Also  provides  approval  for  other  types 
of  blanket  bond  forms. 

Analysis — Section  120(h)  of  the  Act 
directs  that  the  NCUA  Board  must 
approve  bond  forms  prior  to  their  use  by 
Federal  credit  unions.  The  language  of 
this  section  is  simplified;  the  content 
remains  unchanged.  In  addition  to 
Credit  Union  Blanket  Bond  Form  No.  23, 
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Credit  Union  Blanket  Bond  Forms  576, 
577,  578,  579,  580  and  581  have  been 
approved  by  the  NCUA  Board.  Bond 
Form  581  is  by  far  the  most  common 
bond  in  use  today,  and  if  there  is  no 
objection  by  any  surety  company  during 
the  comment  period,  the  approval  of 
Forms  576,  577.  578,  579  and  580  will  be 
revoked  in  the  final  regulation. 

d.  Present — Requires  that  surety  bond 
companies  hold  a  certificate  of  authority 
from  the  Secretary  of  the  Treasury 
before  writing  surety  bonds  for  credit 
unions. 

Analysis — This  section  is  deleted  as  it 
duplicates  language  in  Section  120(h)  of 
the  Act. 

e.  Present — Requires  that  surety 
coverage  be  increased,  except  for 
extraordinary  events,  to  the  greater  of 
the  credit  union’s  daily  cash  fund  or 
cash  in  transit  when  either  of  those 
exceed  minimum  surety  requirements. 
The  increased  coverage  must  be 
obtained  within  30  days. 

Analysis — The  language  of  this 
section  is  simplified;  the  content 
remains  unchanged.  Minimum  bond 
coverage  must  be  sufficient  to  cover 
negotiable  instruments. 

f.  Present — Establishes  a  schedule  of 
minimum  surety  coverages  for  various 
asset  sizes  and  fixes  responsibility  to 
ensure  adequate  coverage  with  the 
board  of  directors. 

Analysis — The  schedule  of  minimum 
coverages  is  simplified.  The  minimum 
coverage  for  credit  unions  with  less  than 
$1,000,000  in  assets  is  decreased,  except 
for  credit  unions  with  assets  of  $50,000 
or  less.  Also,  credit  unions  with 
$1,000,000  or  more  in  assets  have  a  slight 
decrease  in  required  bond  coverage.  In 
addition,  the  maximum  limit  of 
$5,000,000  in  surety  coverage  has  been 
retained.  A  credit  union  may  choose  to 
have  more  than  the  minimum  surety 
coverage  if  deemed  appropriate  by  its 
board  of  directors  after  an  assessment 
of  the  risk  exposure  involved  for  that 
credit  union.  Beyond  these  mandated 
minimums,  each  board  of  directors 
should  review  its  credit  union’s  loss 
exposure  and  determine  that  adequate 
excess  coverage  is  maintained.  Section 
120(h)  of  the  Act  requires  the  NCUA 
Board  to  set  reasonable  standards  for 
bond  coverage.  It  is  the  board  of 
directors’  responsibility  to  insure  that 
areas  of  risk  or  loss  exposure  under 
each  surety  or  insuring  clause  is 
obtained  in  an  amount  necessary  to 
protect  the  credit  union. 

Although  direct  comparisons  of 
minimum  bond  requirements  for  banks 
and  savings  and  loan  associations  to 
credit  unions  cannot  be  made  because 
of  the  equity  structure  differences,  and 


because  the  required  coverages  are 
different,  minimum  coverage 
requirements  are  lower  for  both  banks 
and  savings  and  loan  associations.  As  a 
very  general  guide,  an  institution  with 
$10  million  in  assets  would  be  required 
to  have  these  minimum  coverages: 

Banks — $250,000;  Savings  and  Loan 
Associations — $450,000;  Federal  credit 
unions — $550,000.  In  addition,  as  asset 
size  increases,  the  minimum  bond 
requirements  for  banks  and  savings  and 
loan  associations  do  not  increase  nearly 
as  rapidly  as  does  the  required  coverage 
for  credit  unions.  In  summary,  due  to  the 
equity  structure  differences  between 
credit  unions,  banks  and  savings  and 
loan  associations,  NCUA  believes 
higher  minimum  bond  coverage 
requirements  for  credit  unions  is 
necessary  from  a  safety  and  soundness 
viewpoint. 

g.  Present — Establishes  that  the 
preceding  schedule  is  the  minimum 
coverage  for  all  surety  bonds  that  may 
be  written  for  credit  unions  and  requires 
that  reduced  coverage  must  have  the 
prior  approval  of  the  NCUA  Board. 

Analysis — This  section  of  the  present 
regulation  is  redundant  with  the  Act  and 
other  sections  of  the  regulation. 
Revisions  were  made  to  provide  part  of 
the  information  in  a  more  logical 
manner. 

h.  Present — Establishes  a  schedule  of 
permissible  deductibles  for  required 
coverages,  prohibits  deductibles  for 
dishonesty  and  lack  of  faithful 
performance  and  requires  that  increased 
deductibles  have  the  prior  approval  of 
the  NCUA  Board. 

Analysis — This  section  is  changed 
substantially  in  two  key  areas:  The 
maximum  amount  of  deductibles  and  the 
coverages  against  which  deductibles 
may  be  applied.  Both  changes  reflect  the 
recognition  that  it  is  the  board  of 
director’s  responsibility  to  determine  the 
desirability  of  alternative  deductibles. 
The  maximum  deductible  is  increased  to 
$200,000  based  on  a  percentage  of  assets 
provided  that  the  deductible  does  not 
exceed  10  percent  of  the  Regular 
Reserve  or  a  segregated  contingency 
reserve.  Deductibles  can  be  applied  to 
any  bond  coverage,  including  loss  due  to 
dishonesty  or  lack  of  faithful 
performance.  These  regulations  allow  a 
board  of  directors  more  flexibility  in 
making  rational  economic  decisions  on 
coverage  versus  risk  while  at  the  same 
time  not  allowing  the  deductible  to 
become  so  large  as  to  endanger  a  credit 
union's  safety  and  solvency.  Although 
direct  comparisons  cannot  be  made  due 
to  equity  structure  differences,  banks 
and  savings  and  loan  associations  are 
generally  allowed  much  higher 
deductibles. 


i.  Present — Establishes  the  authority 
of  the  NCUA  Board  to  require  credit 
unions  to  increase  their  surety  bond 
coverage  when,  in  the  opinion  of  the 
NCUA  Board,  such  coverage  is 
inadequate. 

Analysis — Consideration  was  given  to 
deleting  this  section.  However,  it  was 
retained  to  state  clearly  the  NCUA 
Board’s  authority  to  require  additional 
surety  coverage  when  it  believes  a 
credit  union’s  present  surety  coverage  is 
inadequate.  In  addition,  the 
Administration  believes  that  notifying  a 
credit  union  of  inadequate  surety 
coverage  by  letter  is  the  most  efficient 
way  to  correct  the  deficiency. 

Otherwise,  a  cease  and  desist  action 
would  have  to  be  prepared,  which  is  a 
time  consuming  and  burdensome 
process. 

j.  A  new  section  was  added  to  state 
that  Federal  credit  unions  may  purchase 
directors  and  officers  insurance 
coverage.  Recently  the  Administration 
became  aware  that  some  states 
apparently  prohibited  corporations  in 
their  jurisdiction  from  purchasing  this 
insurance.  The  Administration  believes 
that  Federal  credit  unions  should  be 
permitted  to  purchase  this  insurance 
coverage  in  order  to  encourage  the  best 
people  to  serve  as  credit  union  directors 
and  officers  by  providing  them  with 
protection  against  the  hazard  of  being 
forced  to  incur  the  sometimes 
staggering  expense  burden  to  defending 
difficult  and  complicated  cases. 

Further  Comments  Requested 

In  addition  to  comments  on  the 
proposed  regulation,  there  are  some 
specific  areas  on  which  comments  are 
invited: 

a.  Should  Standard  Form  23  be 
revised?  The  Credit  Union  Banket  Bond 
Form  No.  23  of  the  Surety  Association  of 
America  has  not  been  revised  since 
1950.  Is  this  Bond  Form  written  in  the 
simplest  format  in  view  of  the  time  that 
has  elapsed  since  its  last  revision?  Also, 
since  credit  union  operations  have 
changed  dramatically  in  recent  years, 
does  this  bond  contain  sufficient 
minimum  coverages  for  risks  which  now 
face  credit  unions?  The  proposed  revision 
to  Part  721  of  the  Rules  and  Regulations 
will  permit  credit  unions  to  endorse 
insurance  and  group  purchasing  plans. 
Will  minimum  surety  bond  coverages 
sufficiently  protect  credit  unions  and 
their  boards  of  directors  from  potential 
product  liability? 

b.  Are  minimum  coverage 
requirements  adequate?  Should 
minimum  coverages  be  lowered  or 
raised,  or  should  the  percentages  used  to 
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determine  minimum  coverage 
requirements  be  changed? 

c.  Are  deductibles  reasonable?  Should 
more  or  less  guidance  be  provided  or  is 
it  a  matter  between  the  credit  union  and 
the  bonding  company? 

Regulatory  Analysis 

No  regulatory  analysis  has  been 
developed  for  this  regulatory  action 
because  it  will  not  result  in  (i)  an  annual 
effect  in  the  economy  of  $100  million  or 
more,  or  (ii)  a  major  increase  in  costs  or 
expenses  for  all,  or  a  significant  portion 
of,  Federal  or  Federally-insured  credit 
unions  with  assets  under  $1  million  or 
other  financial  institutions.  In  fact, 
premimum  costs  for  some  credit  unions 
may  decrease  due  to  the  proposed 
reduction  of  minimum  coverage  amounts 
and  the  proposed  increase  of  the 
allowable  deductible  amounts. 

The  proposed  rule,  if  adopted,  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (less  than  $1  million  in  assets) 
because  the  proposed  rule  reduces 
restrictions  and  lowers  the  minimum 
coverage  requirement  for  these  credit 
unions.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required,  5 
U.S.C.  605(b). 

Beatrix  D.  Fields, 

Acting  Secretary,  National  Credit  Union 
Administration  Board. 

May  22, 1981. 

(12  U.S.C  1761a;  12  U.S.C.  1761b;  12  U.S.C.  , 
1766) 

It  is  proposed  that  §  701.20  of  the 
NCUA  Rules  and  Regulations  be  revised 
to  read  as  follows: 

§  701.20  Surety  bond  and  insurance 
coverage  for  Federal  credit  unions. 

(a)  Every  Federal  credit  union  will 
maintain  bond  coverage  with  a  bonding 
company  approved  by  the  NCUA  Board. 
Credit  Union  Blanket  Bond  Standard 
Form  No.  23  of  the  Surety  Association  of 
America  (revised  to  May,  1950)  plus 
Faithful  Performance  Rider  (for  use  with 
this  form  to  broaden  clause  (a))  (revised 
to  May,  1950)  is  considered  the  minimum 
coverage  required  and  is  approved. 
Credit  Union  Blanket  Bond  NCUA 
Optional  Form  581  is  also  approved.  All 
surety  bonds  must  provide  faithful 
performance  of  duty  coverage  for  all 
officers  and  employees,  including  credit 
committee  and  supervisory  committee 
members  and  directors,  except  when 
directors  are  acting  as  directors.  No 
other  bond  forms  may  be  used  unless 
specifically  approved  in  writing  by  the 
NCUA  Board. 

(b)  The  minimum  amount  of  bond 
coverage  applying  to  those  surety  and 
insuring  clauses  of  approved  bonds  will 


be  computed  based  on  the  credit  union’s 
total  assets.  The  following  schedules  are 
the  minimum  requirements  only: 

Total  assets  Minimum  bond 

Up  to  $1,000,000 .  $10,000  tor  each  $100,000,  or 

fraction  thereof,  whichever  is 
greater. 

$1,000,000  to  $100,000  plus  $50,000  for  each 

$50,000,000.  million  or  fraction  thereof  over 

$1,000,000. 

$50,000,001  to  $2,550,000  plus  $10,000  for  each 

$295,000,000.  million  or  fraction  thereof  over 

$50,000,000. 

Over  $295,000,000 .  $5,000,000. 

It  is  the  duty  of  the  board  of  directors 
of  each  Federal  credit  union  to  provide 
adequate  protection  to  meet  its  unique 
circumstances  by  obtaining,  when 
necessary,  bond  and  insurance  coverage 
in  excess  of  the  above  minimums. 

(c)  Where  any  of  the  following 
amounts  exceed  a  Federal  credit  union’s 
minimum  coverage  limits  as  specified  in 
paragraph  (b)  of  this  section,  the 
minimum  coverage  limits  for  that 
Federal  credit  union  will  be  increased  to 
be  equal  to  the  greater  of  the  following 
amounts  within  30  days  of  the  discovery 
of  the  need  for  such  increase. 

(1)  The  aggregate  amount  of  the  daily 
cash  fund  (change  fund  plus  maximum 
anticipated  daily  receipts)  and  food 
stamps  (if  any,)  on  the  Federal  credit 
union’s  premises,  or 

(2)  The  aggregate  amount  of  the 
Federal  credit  union’s  money,  currency, 
coin,  banknotes,  Federal  Reserve  Notes 
and  food  stamps  (if  any)  placed  in 
transit  in  any  one  individual  shipment. 

(d)  Paragraph  (c)  notwithstanding,  no 
increase  in  coverage  will  be  required 
where  a  Federal  credit  union 
temporarily  increases  its  cash  fund 
because  of  an  extraordinary  event 
which  reasonably  cannot  be  expected  to 
recur. 

(e)  Any  proposal  for  reduced  coverage 
on  any  of  the  above  surety  or  insuring 
clauses  must  be  approved  by  the  NCUA 
Board  at  least  20  days  in  advance  of  the 
proposed  effective  date. 

(f)  A  deductible  may  be  applied 
separately  to  one  or  more  insuring 
agreements.  Deductibles  in  excess  of 
those  shown  in  this  section  must  have 
the  written  approval  of  the  NCUA  Board 
at  least  20  days  prior  to  the  effective 
date  of  such  deductibles. 

Total  assets  Maximum  deductible 1 

0-$1 00,000 . .....  No  deductibles  allowed 

$100,001-$250,000 . .  $1,000. 

$250,000-$1 ,000,000 .  $2,000. 

$1,000,000  and  over .  $2,000  plus  yiooo  percent  ol  total 

assets  up  to  a  maximum  de¬ 
ductible  of  $200,000. 

1  No  deductible  will  exeed  10  percent  of  a  Federal  credit 
union's  Regular  Reserve  unless  the  credit  union  creates  a 
segregated  Contingency  Reserve  for  the  amount  of  the 
deductible.  Valuation  allowance  accounts  e.g.,  Allowance  for 
Loan  Losses,  may  not  be  considered  part  of  the  Regular 
Reserve  when  determining  the  maximum  deductible 


(g)  The  NCUA  Board  may  require 
additional  coverage  for  any  Federal 
credit  union  when,  in  the  opinion  of  the 
NCUA  Board,  current  coverage  is 
insufficient.  The  board  of  directors  of 
the  Federal  credit  union  must  obtain 
additional  coverage  within  30  days  after 
the  date  of  written  notice  from  the 
NCUA  Board. 

(h)  Federal  credit  unions  are 
authorized  to  purchase  directors  and 
officers  liability  insurance. 

[FR  Doc.  81-16428  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  7535-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Proposed  Placement  of  Ketamine  Into 
Schedule  III 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  is  issued  by  the 
Administrator  of  the  Drug  Enforcement 
Administration.  It  proposes  the 
placement  of  the  substance,  ketamine, 
into  Schedule  III  of  the  Controlled 
Substances  Act.  This  action  was 
initiated  upon  the  receipt  of  a  letter  from 
the  Acting  Assistant  Secretary  for 
Health,  who  recommended  that 
ketamine  and  products  containing  it  be 
placed  into  Schedule  III  of  the  Act.  The 
effect  of  this  proposed  action  will  be  to 
discourage  the  abuse  of  ketamine. 

DATES:  Comments  must  be  submitted  on 
or  before  August  3, 1981. 
address:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator,  Drug  Enforcement 
Administration,  1405  I  Street,  NW., 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT. 
Howard  McClain,  Jr.,  Chief,  Regulatory 
Control  Division,  Drug  Enforcement 
Administration,  Washington,  D.C.  20537, 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION:  On 
March  20, 1981,  the  Administrator  of  the 
Drug  Enforcement  Administration 
received  a  letter  from  the  Acting 
Assistant  Secretary  for  Health,  acting  on 
behalf  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services,  recommending  that  ketamine 
be  placed  in  Schedule  III  of  the 
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Controlled  Substances  Act  (21  U.S.C. 

801  et  seq.).  Enclosed  with  this  letter 
was  a  document  which  listed  the  factors 
which  the  Act  requires  the  Secretary  to 
consider  and  the  summarized 
considerations  of  the  Secretary  in 
recommending  control  for  ketamine.  The 
letter  of  the  Acting  Assistant  Secretary 
is  set  forth  below:. 

March  18, 1981. 

Mr.  Peter  B.  Bensinger, 

Administrator,  Drug  Enforcement 

Administration,  1405  Eye  Street,  NW., 
Washington,  D.C. 

Dear  Mr.  Bensinger:  Pursuant  to  Section 
201(b)  of  the  Controlled  Substances  Act  21 
U.S.C.  811(b),  this  letter  is  notification  that 
the  Food  and  Drug  Administration  has 
reviewed  the  medical  and  scientific  data 
regarding  ketamine,  a  drug  with 
hallucinogenic  effects. 

The  Food  and  Drug  Administration  has 
reviewed  the  relevant  data  on  ketamine  HC1 
pursuant  to  Section  201  of  the  Controlled 
Substances  Act,  21  U.S.C.  811(c),  and 
recommends  that  ketamine  HC1  be  placed 
under  Schedule  III  control  as  soon  as 
practicable. 

I  concur  with  this  recommendation.  A 
summary  of  the  basis  for  this 
recommendation  is  enclosed. 

Sincerely  yours, 

Charles  Miller, 

Acting  Assistant  Secretary  for  Health. 
Enclosure. 

Relying  on  the  scientific  and  medical 
evaluation  and  recommendation  of  the 
Acting  Assistant  Secretary  for  Health 
and  based  on  his  independent 
evaluation  in  accordance  with  the 
provisions  of  21  U.S.C.  811(c),  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
provisions  of  21  U.S.C.  811(a),  finds  that: 

(1)  Ketamine  has  a  potential  for  abuse 
less  than  the  drugs  or  other  substances 
in  Schedules  I  and  II; 

(2)  Ketamine  has  a  currently  accepted 
medical  use  in  treatment  in  the  United 
States;  and 

(3)  Abuse  of  ketamine  may  lead  to 
moderate  or  low  physical  dependence  or 
high  psychological  dependence. 

The  Administrator  also  finds  that 
while  the  misuse  of  ketamine  or  salts 
thereof  can  result  in  amnesia, 
excitement,  bizarre  behavior, 
hallucinations  and  delirium,  the 
substance  is  used  in  human  and 
veterinary  medicine  to  produce  a  state 
of  surgical  anesthesia.  Therefore,  for  the 
purpose  of  this  proposed  rule,  ketamine 
is  classified  as  a  depressant. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(a)  of 
the  Act  (21  U.S.C.  811(a)),  and  delegated 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  by 
Department  of  Justice  regulations  (28 


CFR  0.100),  the  Administrator  hereby 
proposes  that  21  CFR  1308.13(c)(5)-{12) 
be  revised  to  read  as  follows: 

§  1308.13  Schedule  III. 


(5)  Glutethimide _ 2550 

(6)  Ketamine  or  any  salt  thereof . . .  7285 

(7)  Lysergic  add . . .  7300 

(8)  Lysergic  acid  amide _ _ 7310 

(9)  Methyprylon _ 2575 

(10)  Sollondiethylmethane . . . 2600 

(11)  Sulfonethylmethane . . . 2605 

(12)  Sulfonmethane . 2610 


Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  hearing  in  writing  with 
regard  to  this  proposal.  Requests  for 
hearing  should  state  with  particularity 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  1405  I  Street,  NW., 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative. 

In  the  event  that  comments,  objections 
or  requests  for  hearing  raise  one  or  more 
issues  which  the  Administrator  finds 
warrant  a  hearing,  the  Administrator 
shall  order  a  public  hearing  by  notice  in 
the  Federal  Register,  summarizing  the 
issues  to  be  heard  and  setting  the  time 
for  the  hearing  which  will  not  be  less 
than  30  days  after  the  date  of  the  notice. 

If  no  objections  presenting  grounds  for 
a  hearing  on  this  proposal  are  received 
within  the  time  limitation,  or  interested 
parties  waive  or  are  deemed  to  waive 
their  opportunity  for  a  hearing  or  to 
participate  in  a  hearing,  the 
Administrator,  after  giving 
consideration  to  written  comments  and 
objections,  will  issue  his  final  order 
pursuant  to  21  CFR  1308.48  without  a 
hearing. 

Commercial  products  which  contain 
ketamine  are  used  in  hospitals  and 
veterinary  clinics.  This  rule,  if  finalized, 
will  cause  such  establishment  to  handle 
products  which  contain  ketamine  in  a 
manner  identical  to  that  already  used  in 
relation  to  other  Schedule  III 
substances.  Pursuant  to  5  U.S.C.  605(b), 
the  Administrator  certifies  that  the 
placement  of  ketamine  into  Schedule  III 
of  the  Controlled  Substances  Act  will 
not  have  a  significant  impact  upon  small 
business  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354). 

In  accordance  with  the  provisions  of 
21  U.S.C.  811(a),  this  proposal  to  place 
ketamine  and  salts  thereof  into  Schedule 


III,  is  a  formal  rulemaking  “on  the  record 
after  opportunity  for  a  hearing.”  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557, 
and  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (46  FR  13193). 

Dated:  May  26, 1981. 

Peter  B.  Bensinger, 

Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc.  81-16399  Filed  6-1-81,  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division,  Employment 
Standards  Administration 

29  CFR  Part  530 

Employment  of  Homeworkers  in 
Certain  Industries;  Extension  of 
Comment  Period 

AGENCY:  Wage  and  Hour  Division,  ESA, 
Labor. 

ACTION:  Proposed  Rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
period  for  filing  written  comments 
regarding  the  removal  of  Part  530  of 
Title  29  of  the  Code  of  Federal 
Regulations  (29  CFR  Part  530)  which 
concerns  the  employment  of 
homeworkers  in  certain  industries.  This 
action  is  taken  in  order  to  provide 
interested  parties  with  additional  time 
to  submit  their  comments. 

DATE:  Comments  must  be  received  on  or 
before  July  4, 1981. 
address:  Send  written  comments  in 
duplicate  to  Henry  T.  White,  Jr.,  Deputy 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Room  S-3502,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  J.  Cohen,  Assistant 
Administrator  of  Fair  Labor  Standards, 
Wage  and  Hour  Division,  Department  of 
Labor,  Washington  D.C.,  (202)  523-8353. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  5, 1981  (46  FR 
25108)  the  Department  of  Labor 
published  a  notice  of  proposed 
rulemaking  concerning  the  employment 
of  homeworkers.  Interested  parties  were 
requested  to  submit  comments  on  or 
before  June  4, 1981. 

Because  of  the  interest  in  this  matter, 
the  Department  believes  that  it  is 
desirable  to  grant  an  extension  of  the 
comment  period  for  interested  parties. 
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Therefore,  the  comment  period  for 
submitting  information  concerning  the 
employment  of  homeworkers  under  the 
Fair  Labor  Standards  Act  is  extended  to 
July  4, 1981. 

Signed  at  Washington,  D.C.  this  27th  day  of 
May  1981. 

Robert  B.  Collyer, 

Deputy  Undersecretary,  Employment 
Standards  Administration. 

(FR  Doc.  81-16340  Filed  6-1-81;  8:45  am] 

BILLING  CODE  4510-27-M 


DEPARTMENT  OF  DEFENSE 

Defense  Investigative  Service 

32  CFR  Part  298a 

[DIS  Regulation  28-41 

Defense  Investigative  Service;  Privacy 
Act  Rules 

AGENCY:  Defense  Investigative  Service, 
DOD 

ACTION:  Notice  of  proposed  rule  making. 

Summary:  This  document  sets  forth 
proposed  amendments  to  the  Defense 
Investigative  Service  Privacy  Act  Rules. 
These  changes  generally  update  the 
rules  by  making  technical  changes  and 
clarify  certain  information  concerning 
redesignation  of  offices. 

dates:  Comments  must  be  received  on 
or  before  July  2, 1981. 

ADDRESS:  Any  public  comments, 
including  written  data,  views  or 
arguments  concerning  the  amendments 
should  be  addressed  to  Chief,  Office  of 
Information  and  Legal  Affairs,  Defense 
Investigative  Service,  1900  Half  Street, 
SW,  Washington,  D.C.  20324. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  L.  Hartig,  Chief,  Office  of 
Information  and  Legal  Affairs,  Defense 
Investigative  Service,  1900  Half  Street, 
SW,  Washington,  DC  20324.  Telephone 
(202)  693-1740. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Investigative  Service  rules  as 
required  by  the  “Privacy  Act  of  1974,” 
Title  5,  United  States  Code,  Section  552a 
(Pub.  L.  93-579;  88  Stat.  1897,  et  seq.)  are 
set  forth  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  32,  Part  298a. 

Accordingly  it  is  proposed  to  amend 
Title  32  CFR  Part  298a  as  indicated: 

§  298a.  1  [Amended] 

1.  Section  298a.l  is  amended  by 
removing  the  words  “Assistant  for 
Information”  and  insert  “Office  of 
Information  and  Legal  Affairs"  in 
Subsection  298a.l(b). 


§  298a. 2  [Amended] 

2.  Section  298a.2  is  amended  by 
removing  the  entry  “Availability  to  the 
Public  of  DOD  Information,  dated  14 
February  1974”  and  insert  “DOD 
Freedom  of  Information  Program”  in 
Subsection  32  CFR  298a.2(d). 

3.  Section  298a.3  is  revised  to  read  as 
follows: 

§  298a. 3  Definitions. 

(a)  All  terms  used  in  this  part  which 
are  defined  in  5  U.S.C.  552a  shall  have 
the  same  meaning  herein. 

(b)  As  used  in  this  part,  the  term 
“agency”  means  the  Defense 
Investigative  Service. 

4.  Section  298a.4  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  as 
follows: 

§  298a. 4  Information  and  procedures  for 
requesting  notification. 

*  *  *  *  * 

(b)  DIS  Record  Systems:  Following  is 
a  list  of  DIS  records  systems  pertaining 
to  individuals.  These  systems  are 
described  in  detail  in  the  DOD  input  to 
the  Federal  Register. 

Authorizing  DIS  Records  Systems 

Pertaining  to  Individuals 
Number  and  Title 
DIS  1-01 — Privacy  and  Freedom  of 
Information  Request  Record  Records 
DIS  1-02 — Personnel  Locator  System 
DIS  2-01 — Inspector  General  Complaints 
DIS  4-01 — Civilian  Employee  Personnel 
Records 

DIS  4-02 — Optional  Personnel  Management 
Records  (OPMR) 

DIS  4-04 — Civilian  Applicant  Records 
DIS  4-05— Military  Personnel  Management 
Information  System 

DIS  4-06— Civilian  Personnel  Management 
Information  System 

DIS  4-07 — Adverse  Actions,  Grievance  Files 
and  Administrative  Appeals 
DIS  4-08 — Equal  Employment  Opportunity 
Compaints 

DIS  4-09 — Merit  Promotion  Plan  Records 
DIS  4-10 — Incentive  Awards 
DIS  5-01 — Investigative  Files  System 
DIS  5-02 — The  Defense  Central  Index  of 
Investigations  (DCII) 

DIS  5-03 — National  Agency  Check  Case 
Control  System  (NCCS) 

DIS  5-04 — Defense  Case  Control  System 
(DCCS) 

DIS  5-05 — Subject  and  Reference  Locator 
Records 

DIS  5-06 — Special  Investigations  Unit 
Investigative  Files 

DIS  6-01 — Defense  Investigative  Service 
Personnel  Security  Files 
DIS  6-02 — Special  Compartmented 
Intelligence  (SCI)  Access  File 
DIS  7-01 — Enrollment,  Registration  and 
Course  Completion 

DIS  7-02 — Guest/Instructor  Identification 
Records 

DIS  8-01 — Industrial  Personnel  Security 
Clearance  File 


(c)  Categories  of  individuals  in  DIS 
record  systems:  (1)  If  an  individual  has 
ever  been  investigated  by  DIS,  the 
investigative  case  file  should  be  a 
record  in  either  system  DIS  5-01  or  5-06. 
An  index  to  such  files  should  be  in  DIS 
5-02. 

(2)  If  an  individual  has  ever  made  a 
formal  request  to  DIS  under  the  Freedom 
of  Information  Act  or  the  Privacy  Act  of 
1974,  a  record  pertaining  to  that  request 
under  the  name  of  the  requester,  or 
subject  matter,  will  be  in  system  DIS 
1-01. 

(3)  If  an  individual  is  or  has  ever  been 
a  member  of  DIS,  i.e.,  a  civilian 
employee  or  appointee,  or  a  military 
assignee,  then  he  may  be  a  subject  of 
any  of  the  23  record  systems  depending 
on  his  activities,  with  the  following 
exceptions: 

(i)  Civilian  personnel  will  not  be 
subjects  of  DIS  4-05. 

(ii)  Military  personnel  will  not  be 
subjects  of  systems  DIS  4-06,  07,  08,  or 
09. 

(4)  Individuals  who  have  been 
applicants  for  employment  with  DIS,  or 
nominees  for  assignment  to  DIS,  but 
who  have  not  completed  their  DIS 
affiliation,  may  be  subjects  in  systems 
DIS  4-02,  4-04,  5-01,  5-02,  or  6-01. 

(5)  Any  individual  who  is  a  subject, 
victim  or  cross-referenced  personally  in 
an  investigation  by  an  investigative 
element  of  any  DOD  component,  may  be 
referenced  in  the  Defense  Central  Index 
of  Investigations,  system  DIS  5-02,  in  an 
index  to  the  location,  file  number,  and 
custodian  of  the  case  record. 

(6)  Individuals  who  have  ever 
presented  a  complaint  to  or  have  been 
connected  with  a  DIS  Inspector  General 
inquiry  may  be  subjects  of  records  in 
system  DIS  2-01. 

(7)  If  an  individual  has  ever  attended 
the  Defense  Industrial  Security  Institute, 
he  should  be  subject  of  a  record  in  DIS 
7-01. 

(8)  If  an  individual  has  ever  been  a 
guest  speaker  or  instructor  at  the 
Defense  Industrial  Security  Institute,  he 
should  be  the  subject  of  a  record  in  DIS 
7-02. 

(9)  If  an  individual  is  an  employee  or 
major  stockholder  of  a  government 
contractor  or  other  DoD-affiliated 
company  or  agency  and  has  been 
issued,  now  possesses  or  has  been 
processed  for  a  security  clearance,  he 
may  be  subject  to  a  record  in  DIS  8-01. 

(d)  Procedures:  The  following 
procedures  should  be  followed  to 
determine  if  an  individual  is  a  subject  of 
records  maintained  by  DIS,  and  to 
request  notification  and  access. 

(1)  Individuals  should  submit  inquiries 
in  person  or  by  mail  to  the  Office  of 
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Information  and  Legal  Affairs,  1900  Half 
St.  SW.,  Washington,  DC  20325. 

Inquiries  by  personal  appearance  should 
be  made  Monday  through  Friday  from 
8:30  to  11;30  a.m.  and  1:00  to  4:00  p.m. 

The  information  requested  in  section 
298a. 5  must  be  provided  if  records  are  to 
be  accurately  identified.  Telephonic 
requests  for  records  will  not  be  honored. 
In  a  case  where  the  system  of  records  is 
not  specified  in  the  request,  only 
systems  that  would  reasonably  contain 
records  of  the  individual  will  be 
checked,  as  described  in  Section 
298a.4b. 

(2)  Only  the  Director,  the  Chief,  Office 
of  Information  and  Legal  Affairs,  or  the 
Director  for  Investigations  may 
authorize  exemptions  to  notification  of 
individuals  in  accordance  with  Section 
298a. 14. 

5.  Section  298a. 5  is  amended  by 
revising  paragraphs  (b)  (1)  and  (2)  and 
(c)  as  follows: 

§  298a. 5  Requirements  for  identification. 

***** 

(b)  Identification.  *  *  * 

(1)  Where  reply  by  mail  is  requested, 
a  mailing  address  is  required,  and  a 
telephone  number  is  recommended  to 
expedite  certain  matters.  For  military 
requesters  residing  in  the  United  States, 
home  address  or  P.O.  Box  number  is 
preferred  in  lieu  of  duty  assignment 
address. 

(2)  Signatures  must  be  notarized  on 
requests  received  by  mail.  Exceptions 
may  be  made  when  the  requester  is  well 
known  to  releasing  officials.  For 
requests  made  in  person,  a  photo 
identification  card,  such  as  military  ID, 
driver’s  license  or  building  pass,  must  be 
presented. 

***** 

(c)  A  DIS  Form  30  (Request  for 
Notification  of/Access  to  Personal 
Records)  will  be  provided  to  any 
individual  inquiring  about  records 
pertaining  to  himself  whose  mailed 
request  was  not  notarized.  This  form  is 
also  available  at  the  Office  of 
Information  and  Legal  Affairs, 
Washington,  DC  for  those  who  make 
their  requests  in  person. 

6.  Section  298a.6  is  amended  by 
revising  paragraph  (b)(1)  as  follows  and 
by  changing  the  phrase  “the  Assistant 
for  Information”  to  "Information  and 
Legal  Affairs"  in  paragraph  (b)(7). 

§  298a. 6  Access  by  subject  individuals. 

***** 

(b )  Manner  of  access.  *  *  * 

(1)  Requests  by  mail  or  in  person  for 
access  to  DIS  records  should  be  made  to 
the  Offices  specified  in  the  record 


systems  notices  published  in  the  Federal 
Register  by  the  Department  of  Defense 
or  to  the  Office  of  Information  and  Legal 
Affairs,  1900  Half  St.  SW.,  Washington, 
DC  20324. 


§  298a. 7  [Amended] 

7.  Section  298a.7  is  amended  by 
removing  paragraphs  (b),  (c)  and  (d). 

§  298a. 8  [Amended] 

8.  In  §  298a. 8,  the  following  changes 
are  made: 

a.  Paragraph  (a)  is  amended  by 
changing  “the  Assistant  for  Information, 
Defense  Investigative  Service  (Record 
Amendment  Request — D0020), 
Washington,  DC  20314”  to  “the  Office  of 
Information  and  Legal  Affairs,  1900  Half 
St.  SW.,  Washington,  DC  20324”. 

b.  Paragraph  (c)  is  removed. 

9.  In  §  298a.9,  make  the  following 
changes:  a.  Paragraph  (a),  introductory 
text,  and  paragraph  (b)  are  revised  as 
follows: 

§  298a. 9  DIS  review  of  request  for 
amendment. 

(a)  General:  Upon  receipt  from  any 
individual  of  a  request  to  amend  a 
record  pertaining  to  himself  and 
maintained  by  the  DIS,  the  Office  of 
Information  and  Legal  Affairs  will 
handle  the  request  as  follows: 
***** 

(b)  DIS  Determination  to  Approve  or 
Deny:  Determination  to  approve  or  deny 
and  request  to  amend  a  record  or 
portion  thereof  may  necessitate 
additional  investigation  or  inquiry  be 
made  to  verify  assertions  of  individuals 
requesting  amendment.  Coordination 
will  be  made  with  the  Director  for 
Investigations  and  the  Director  of  the 
Personnel  Investigations  Center  in  such 
instances. 

b.  Paragraph  (a)(3)(ii)  is  amended  by 
removing  the  words  “(Record 
Amendment  Denial  Review),  D0030, 
Washington,  DC  20314”  and  inserting 
the  words  “1900  Half  Street  SW., 
Washington,  DC  20324”. 

§  298a.  10  [  Amended  1 

10.  Section  298a.l0  is  amended  by 
removing  the  words  “Assistant  for"  and 
inserting  the  words  “Office  of 
Information  and”  in  paragraphs  (a), 
introductory  text,  (a)(4)(iii),  and  (b). 

§  298a.  11  [Amended] 

11.  Section  298a.ll  is  amended  by 
removing  the  last  sentence  in  the 
introductory  text  to  paragraph  (b). 

12.  Section  298a.l2  is  revised  as 
follows: 


§  298a.  12  Fees. 

Individuals  may  request  copies  for 
retention  of  any  documents  to  which 
they  are  granted  access  in  DIS  records 
pertaining  to  them.  Requestors  will  not 
be  charged  for  the  first  copy  of  any 
records  provided:  however,  duplicate 
copies  will  require  a  charge  to  cover 
costs  of  reproduction.  Such  charges  will 
be  computed  in  accordance  with  DoD 
Directive  5400.11. 

§  298a.  14  [Amended] 

13.  Section  298a.l4(a)  is  amended  by 
removing  the  entire  second  sentence 
beginning  with  the  words,  “They  may 
be”  and  ending  with  “Director  of 
Personnel.”  and  inserting  “They  may  be 
exercised  only  by  the  Director,  DIS  and 
the  Chief  of  the  Office  of  Information 
and  Legal  Affairs.” 

14.  Section  298a.l5  is  amended  by 
revising  paragraphs  (b)  and  (j);  by 
removing  and  reserving  paragraph  (c); 
and  by  removing  paragraph  (g)(3): 

§  298a.  15  DIS  implementation  policies. 

(b)  Privacy  Act  rules  application:  Any 
request  which  cites  the  neither  Act, 
concerning  personal  record  information 
in  a  system  of  records,  by  the  individual 
to  whom  such  information  pertains,  for 
access,  amendment,  correction, 
accounting  of  disclosures,  etc.,  will  be 
governed  by  the  Privacy  Act  of  1974, 

DoD  Directive  5400.11  and  these  rules 
exclusively.  Requests  for  like 
information  which  cite  only  the  Freedom 
of  Information  Act  will  be  governed  by 
the  Freedom  of  Information  Act  and 
DoD  Regulation  5400.7R.  Any  denial  or 
exemption  of  all  or  part  of  a  record  from 
notification,  access,  disclosure, 
amendment  or  other  provision,  will  also 
be  processed  under  these  rules,  unless 
court  order  or  other  competent  authority 
directs  otherwise. 

***** 

(j)  Ownership  of  DIS  investigative 
records.  Personnel  security  investigative 
reports  shall  not  be  retained  by  DoD 
recipient  organizations.  Such  reports  are 
considered  to  be  the  property  of  the 
investigating  organization  and  are  on 
loan  to  the  recipient  organization  for  the 
purpose  for  which  requested.  All  copies 
of  such  reports  shall  be  destroyed  within 
120  days  after  the  completion  of  the  final 
personnel  security  determination  and 
the  completion  of  all  personnel  action 
necessary  to  implement  the 
determination.  Reports  that  are  required 
for  longer  periods  may  be  retained  only 
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with  the  specific  written  approval  of  the 
investigative  organization. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington,  Headquarters  Services, 
Department  of  Defense. 

May  26, 1981. 

[FR  Doc.  81-16360  Filed  6-1-81;  8:45  am] 

BILLING  CODE  3810-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL-1842-2] 

Availability  of  Implementation  Plan 
Revisions  for  Nonattainment  Areas  in 
the  State  of  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Receipt  and 
Availability. 

SUMMARY:  This  notice  announces  receipt 
of  and  availability  for  public  review  of 
documents  submitted  by  the  State  of 
Ohio.  The  State  provided  these 
documents  to  satisfy  the  approval 
conditions  specified  in  the  October  31, 
1980,  Federal  Register  for  its  carbon 
monoxide  and  ozone  State 
Implementation  Plan  (SIP).  EPA’s 
proposed  rulemaking  action  on  these 
documents  will  be  published  in  a 
subsequent  Federal  Register. 

DATES:  See  Supplementary  Information 
ADDRESSES:  The  documents  may  be 
examined  during  normal  business  hours 
at  the  following  offices: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch,  230 
South  Dearborn  Street,  Chicago, 

Illinois  60604 

Ohio  Environmental  Protection  Agency, 
361  East  Broad  Street,  Columbus,  Ohio 
43216 

Written  comments  should  be  sent  to: 

Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  Programs  Branch, 
U.S.  EPA,  Region  V,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604, 

It  is  requested  that  you  submit  three 
copies  along  with  the  original  of  any 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Clarizio,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  USEPA, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  886-6029. 
SUPPLEMENTARY  INFORMATION:  In  the 
October  31, 1980,  Federal  Register  (45  FR 
72122)  EPA  conditionally  approved 
specific  poritions  of  the  Ohio  carbon 
monoxide  and  ozone  State 


Implementation  Plan  (SIP).  In  that 
Federal  Register,  EPA  stated  that,  for 
full  approval,  the  State  needed  to 
correct  certain  portions  of  the  SIP.  The 
State  agreed  to  correct  those  portions  on 
a  schedule  developed  by  it  and 
proposed  for  approval  in  the  October  31, 

1980,  Federal  Register  (45  FR  72215).  The 
purpose  of  today’s  notice  is  to  announce 
receipt  and  availability  for  public 
review  of  the  following: 

1.  Youngstown  General  Policy  Board 
resolution  of  approval  and  commitment  to 
implement  the  transportation  measures 
identified  in  the  SIP  for  Youngstown — 
submitted  November  20, 1980. 

2.  Information  in  reference  to  the  240,000- 
gallon  per  year  throughput  exemption  for 
gasoline  dispensing  facilities  regulated  by 
OAC  rule  3745-21-09(R)(3)(a) — submitted 
November  17, 1980,  February  12  and  March 

27. 1981.  (The  March  27, 1981,  letter  indicated 
that  the  State  will  subsequently  submit 
further  information  to  satisfy  this  approval 
condition). 

3.  Schedules  which  delineate  the  dates  on 
which  additional  point  source  and  additional 
transportation  systems  management 
strategies  will  be  developed  and 
implemented  for  the  Cleveland  area — 
submitted  November  24, 1980. 

4.  Carbon  Monoxide  study  conducted  for 
the  Steubenville  area — submitted  February 

12. 1981. 

5.  Revised  OAC  rule  3745-21-09{M)(2)  for 
waste  water  separators — submitted  February 

12, 1981. 

6.  Carbon  Monoxide  hotspot  attainment 
demonstration  for  the  Dayton  area — 
submitted  February  24, 1981. 

In  addition  to  these  items  required  by 
EPA’s  October  31, 1980,  final 
rulemaking,  the  State  of  Ohio,  on 
February  12, 1981,  submitted  revisions  to 
OAC  rules  3745-21-01,  04,  09  and  10. 
Ohio  also  submitted,  on  February  12, 

1981,  its  State  Implementation  Plan  for 
lead. 

EPA  is  currently  reviewing  the  above 
mentioned  submittals.  At  the  completion 
of  its  review,  EPA  will  publish  a  notice 
in  the  Federal  Register  proposing 
rulemaking  action  on  these  submittals. 
All  interested  persons  are  advised  that 
these  submittals  are  available  for 
review  at  the  locations  listed  above.  The 
proposed  rulemaking  notice  previously 
mentioned  will  announce  the  last  day 
for  public  comment.  The  public  comment 
period  will  extend  for  30  days  from  the 
date  of  publication  of  the  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (August  3, 1981). 

Under  Executive  Order  12291  (Order), 
EPA  must  judge  whether  an  action  is  a 
“major  rule”  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  Today’s  action  is  not  a  major 
rule  since  it  merely  announces  receipt 
and  availability  of  the  documents 
submitted  by  the  State  of  Ohio.  Any 


rulemaking  action  on  these  documents 
will  be  detailed  in  a  separate  Federal 
Register  notice. 

Dated:  May  18, 1981. 

Valdas  V.  Adamkus, 

Acting  Regional  Administrator. 

[FR  Doc.  81-16420  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6560-38-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR— Part  73 

[BC  Docket  No.  81-331;  RM-3726] 

FM  Broadcast  Station  Kailua-Kona, 
Hawaii;  Changes  in  Table  of 
Assignments 

agency:  Federal  Communication 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  FM  Channel  228A  to  Kailua- 
Kona,  Hawaii,  in  response  to  a  petition 
filed  by  Norman  E.  and  Sally  A. 
Garrison.  The  assignment  would  provide 
Kailua-Kona  with  a  first  local  aural 
service. 

DATES:  Comments  must  be  filed  on  or 
before  July  10, 1981,  and  reply  comments 
on  or  before  July  30, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  May  11, 1981. 

Released:  May  19, 1981. 

By  the  Chief,  Policy  and  Rules  Division. 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations;  (Kailua-Kona, 
Hawaii);  BC  Docket  No.  81-331  RM- 
3726. 

1.  Petitioner,  Proposal,  Comments: 

(a)  A  petition  for  rule  making  1  was 
filed  by  Norman  E.  and  Sally  A. 
Garrison  (“petitioners”),  proposing  the 
assignment  of  FM  Channel  228A  to 
Kailua-Kona,  Hawaii,  as  that 
community’s  first  FM  facility. 
Additionally,  we  have  received 
comments  from  the  R.N.  Groves 
Company,  Inc.  (“Groves”),  in  response 
to  this  proposal.  Groves  also  expresses 
an  interest  in  an  FM  allocation  to 
Kailua-Kona,  Hawaii,  but  argues  that  a 
Class  C  channel  should  be  assigned 


1  Public  Notice  of  this  petition  was  given  on 
August  13, 1980,  Report  No.  1244. 
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instead. 2 3 4  It  indicates  that  it  intends  to 
seek  a  Class  C  allocation,  which  it 
believes  could  better  serve  the  area  with 
the  use  of  directional  coverage  to  the 
north  and  south.  However,  because  it 
did  not  specify  a  particular  channel  with 
a  mileage  separation  chart  and  a 
preclusion  study,  we  have  not  proposed 
a  Class  C  assignment.  In  addition,  since 
Kailua-Kona  is  a  small  community,  the 
need  for  a  wide  coverage  area  Class  C 
channel  should  be  demonstrated  by  a 
showing  of  the  extent  of  unserved  and 
underserved  areas  that  would  receive 
service.  See  Roanoke  Rapids,  N.C.  3  and 
Anamosa,  Iowa. 4  Groves  should  submit 
this  information  as  a  counterproposal  to 
be  filed  by  the  deadline  specified  herein 
for  receipt  of  comments  so  that  due 
consideration  can  be  given. 

(b)  Channel  228A  could  be  assigned  to 
Kailua-Kona  in  compliance  with  the 
minimum  distance  separation 
requirements. 

(c)  Petitioners  state  that  they  will 
apply  for  the  channel,  if  assigned. 

2.  Demographic  Data: 

(a)  Location:  Kailua-Kona  is  located 
on  the  west  coast  of  the  Island  of 
Hawaii,  approximately  280  kilometers 
(173  miles)  southeast  of  Honolulu, 
Hawaii. 

(b)  Population:  Kailua-Kona — 365; 
North  Kona  Division — 4,832;  Island  of 
Hawaii — 63, 468. 5 

(c)  Local  Aural  Broadcast  Service: 
None. 

3.  Economic  Considerations: 
Petitioners  state  that  Kailua-Kona 
shows  trends  of  increasing  population. 
They  assert  that  Kailua-Kona  is  the 
focal  point  for  tourism,  the  area’s 
principal  industry  on  the  Kona  Coast. 
Kona  has  been  chosen  as  the  site  for  an 
ocean  thermal  energy  conversion 
research  project,  and  a  major  seacoast 
test  facility  is  being  constructed  there 
for  research  and  development  of  energy 
technologies,  according  to  petitioners. 

4.  In  view  of  the  apparent  need  for  a 
first  FM  service  to  Kailua-Kona,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Rules,  as  follows: 

2  Groves  requested  that  a  Class  B  channel  should 
be  assigned  to  Kailua-Kona.  However.  Hawaii  is 
zoned  for  Class  C  assignments  (Section  73.205(c)) 
and  we  have  considered  this  request  as  one  seeking 
a  Class  C  channel. 

39  F.C.C.  2d  672  (1967). 

4 46  F.C.C.  2d  520  (1974). 

5  Population  figures  are  taken  from  the  1970  U.S. 
Census. 


City 


Channel  No. 
Present  Proposed 


Kailua-Kona,  Hawaii . .  228A 


5.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

NOTE:  A  showing  of  continuing  interest 
is  required  by  paragraph  2  of  the 
Appendix  before  a  channel  will  be 
assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  July  10, 1981,  and 
reply  comments  on  or  before  July  30, 

1981. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  table  of  Assignments, 
Section  73.202(b)  of  the  Commission’s 
Rules.  See,  Certification  that  Sections 
603  and  604  of  the  Regulatory  Flexibility 
Act  Do  Not  Apply  to  Rule  Making  to 
Amend  Sections  73.202(b),  73.504  and 
73.606(b)  of  the  Commission’s  Rules,  46 
FR 11549,  published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303,  48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154.303) 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303  (g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  Section  0.281(b)(6)  of  the  Commission's 
Rules,  it  is  proposed  to  amend  the  FM  Table 
of  Assignments,  Section  73.202(b)  of  the 
Commission’s  Rules  and  Regulations,  as  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent(s)  will  be 


expected  to  answer  whatever  questions  are 
presented  in  initial  comments.  The  proponent 
of  a  proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits  or 
incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
intention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authorized,  to  build  a  station 
promptly.  Failure  to  file  may  lead  to  denial  of 
the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  Section  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public. 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  led 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 

Service.  Pursuant  to  applicable  procedures 
set  out  in  Sections  1.415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificte  of 
service.  (See  Section  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  Section  1.420  of  the 
Commission’s  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  other 
documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission’s 
Public  Reference  Room  at  its  headquarters. 
1919  M  Street  NW.,  Washington,  D.C. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Redefinition  of 
“Harm” 

agency:  Fish  and  Wildlife  Service, 
Interior  Department. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  a 
redefinition  of  the  Service  regulations 
defining  “harm"  under  Section  9  of  the 
Endangered  Species  Act,  50  CFR  17.3. 
“Harm”  would  be  redefined  to  mean  an 
act  or  omission  which  injures  or  kills  an 
endangered  or  threatened  species  of 
wildlife  rather  than  the  broader  present 
interpretation  which  can  be  read  to 
include  significant  environmental 
modification  or  degradation  without 
further  proof  of  actual  injury  or  death  to 
a  listed  species.  This  redefinition  is 
proposed  to  eliminate  the  confusion  that 
commentators  and  courts  have  had  with 
the  present  definition. 
date:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
3, 1981. 

ADDRESSES:  Interested  persons  or 
organizations  are  requested  to  submit 
comments  to  the  Director  (OES),  United 
States  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Washington, 
D.C.  20240.  Comments  and  materials 
relating  to  this  rule  are  available  for 
public  inspection  by  appointment  during 
normal  business  hours  at  the  Service’s 
Office  of  Endangered  Species,  Suite  500, 
1000  North  Glebe  Road,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L.  Spinks,  Jr.,  Chief,  Office  of 
Endangered  Species  (703/235-2771). 
SUPPLEMENTARY  INFORMATION*.  This  Fish 
and  Wildlife  Service  and  the  Office  of 
the  Solicitor  recently  completed  a 
review  of  the  Fish  and  Wildlife  Service 
definition  of  “harm"  in  its  regulations 
under  the  Endangered  Species  Act  of 
1973, 16  U.S.C.  1531  et  seq.  That  review 
was  prompted  by  the  confusion  which 
the  courts  and  commentators  seem  to 
have  had  with  the  definition  the  few 
times  they  have  dealt  with  it,  and  by  the 
uniform  opinion  of  legal  commentators 
that  the  present  definition  goes  beyond 
intent  of  Congress.  Bean,  The  Evolution 
of  National  Wildlife  Law,  395-97  (1977): 
Note,  Endangered  Species  Act: 
Constitutional  Tension  and  Regulatory 
Discord,  4  Colum.  J.  Envt'l  L.  97,100  n.  19 
(1977);  Note,  Endangered  Species  Act  of 
1973:  Preservation  or  Pandemonium?,  5 
Envt’l  L.  29,  38-41  (1974):  Note, 
Obligations  of  Federal  Agencies  Under 


Section  7  of  the  Endangered  Species  Act 
of  1973,  28  Stan.  L.  Rev.  1247, 1251  n.  31 
(1976). 

Section  9  of  the  Endangered  Species 
Act  (ESA),  16  U.S.C.  1538,  makes  it 
illegal  to  "take”  an  endangered  species 
of  fish  or  wildlife.  That  term  is  defined 
as  follows: 

The  term  "take”  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap,  capture 
or  collect,  or  to  attempt  to  engage  in  any  such 
conduct. 

16  U.S.C.  1531(19).  Fish  and  Wildlife 
Service  Regulations  define  “harm”  as 
follows: 

“Harm”  in  the  definition  of  "take"  in  the 
Act  means  an  act  or  omission  which  actually 
injures  or  kills  wildlife,  including  acts  which 
annoy  it  to  such  an  extent  as  to  significantly 
disrupt  essential  behavioral  patterns,  which 
include,  but  are  not  limited  to,  breeding, 
feeding  or  sheltering:  significant 
environmental  modification  or  degradation 
which  has  such  effects  is  included  within  the 
meaning  of  “harm.” 

50  CFR  17.3. 

This  definition  contains  a  significant 
ambiguity.  If  the  words  “such  effects” 
are  read  to  refer  to  the  phrase 
“significantly  disrupt  essential 
behavioral  patterns,”  then  any 
significant  environmental  modification 
or  degradation  that  disrupts  essential 
behavioral  patterns  will  fall  under  the 
definition  of  harm,  regardless  of  whether 
an  actual  killing  or  injuring  of  a  listed 
species  of  wildlife  is  demonstrated. 
Under  such  an  interpretation,  a  showing 
of  habitat  modification  alone  would  be 
sufficient  to  invoke  the  criminal 
penalties  of  Section  9. 

In  an  opinion  dated  April  17, 1981,  the 
Solicitor’s  Office  concluded  that  such  a 
result  is  inconsistent  with  the  intent  of 
Congress. 

The  Service  notes  that  although  the 
definition  of  “harm”  has  been  the 
subject  of  a  number  of  privately 
initiated  civil  environmental  actions,  in 
none  of  those  lawsuits  was  the 
underlying  validity  of  the  present 
definition  reviewed  or  briefed.  The 
Service  also  notes  that  there  has  never 
been  a  prosecution  initiated  by  the  Fish 
and  Wildlife  Service  under  the  present 
definition  and  the  redefinition  is  not 
expected  to  have  any  significant  effect 
on  future  enforcement  actions  or 
strategy. 

Therefore,  in  light  of  the  April  17, 1981 
Solicitor’s  Office  opinion,  the  Service 
believes  that  it  is  appropriate  to  redefine 
“harm”  under  the  Endangered  Species 
Act. 

Appendix 

Although  it  will  not  appear  in  the 
Code  of  Federal  Regulations,  a  copy  of 
the  opinion  of  the  Solicitor’s  Office  is 
attached  as  an  Appendix  solely  for 


purposes  of  public  information. 

National  Environmental  Policy  Act 

A  draft  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
proposal.  It  is  on  file  in  the  Office  of 
Endangered  Species,  Suite  500, 1000 
North  Glebe  Road,  Arlington,  Virginia, 
and  may  be  examined  by  appointment 
during  regular  business  hours.  A 
determination  will  be  made  at  the  time 
of  final  rulemaking  as  to  whether  this  is 
a  major  Federal  Action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(C). 

Primary  Author 

This  proposal  was  written  by  David  C. 
Cannon,  Jr.,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Washington, 
D.C.  20240.  (202/343-2172). 

Note. — The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule  and 
does  not  require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12291. 

The  Department  has  also  determined  that 
the  rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act. 
These  determinations  are  discussed  in  more 
detail  in  a  Determination  of  Effects  which  has 
been  prepared  by  the  U.S.  Fish  and  Wildlife 
Service. 

Proposal  of  Regulation 
§  17.3  [Amended] 

Accordingly,  it  is  hereby  proposed  to 
amend  50  CFR  17.3  by  removing  the 
existing  definition  of  “harm”  and 
inserting  the  following: 

*  *  *  *  * 

“Harm"  in  the  definition  of  “take”  in  the 
Act  means  an  act  or  omission  which  injures 
or  kills  wildlife. 

Dated:  May  11, 1981. 

C.  F.  Layton, 

Acting  Deputy  Assistant  Secretary,  Fish  and 
Wildlife  and  Parks. 

April  17, 1981. 

Memorandum 

To:  Director,  Fish  and  Wildlife  Service 
From:  Associate  Solicitor,  Conservation  and 
Wildlife 

Subject:  Fish  and  Wildlife  Service 

Regulations  Defining  “Harm”  under 
Section  9  of  the  Endangered  Species  Act 
This  memorandum  examines  the  statutory 
authority  underlying  the  definition  of  “harm” 
contained  in  FWS  regulations  implementing 
Section  9  of  the  Endangered  Species  Act,  16 
U.S.C.  1538.  We  conclude  that  the  present 
definition  exceeds  the  scope  of  authority 
conferred  by  Section  9.  We  recommend  that 
the  Service’s  definition  of  “harm"  be  clarified 
so  that  only  those  habitat  modifications  that 
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actually  injure  or  kill  wildlife  are  subject  to 
Section  9  criminal  penalties. 

Discussion 

Section  9  of  the  Endangered  Species  Act 
(ESA),  16  U.S.C.  1538,  makes  it  illegal  to 
“take"  an  endangered  species  of  fish  or 
wildlife.  That  term  is  defined  as  follows: 

The  term  “take”  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap,  capture 
or  collect,  or  to  attempt  to  engage  in  any  such 
conduct. 

16  U.S.C.  1532(1).  Fish  and  Wildlife  Service 
Regulations  define  “harm”  as  follows: 

“Harm”  in  the  definition  of  “take”  in  the 
Act  means  an  act  or  omission  which  actually 
injures  or  kills  wildlife,  including  acts  which 
annoy  it  to  such  an  extent  as  to  significantly 
disrupt  essential  behavioral  patterns,  which 
include,  but  are  not  limited  to,  breeding, 
feeding  or  sheltering:  significant 
environmental  modification  or  degradation 
which  has  such  effects  is  included  within  the 
meaning  of  “harm.  ” 

50  C.F.R.  17.3  (emphasis  added). 

This  definition  contains  a  significant 
ambiguity.  If  the  words  “such  effects”  are 
read  to  refer  to  the  phrase  "significantly 
disrupt  essential  behavorial  patterns,”  then 
any  signficant  environmental  modification  or 
degradation  that  disrupts  essential 
behavioral  patterns  will  fall  under  the 
definition  of  harm,  regardless  of  whether  an 
actual  killing  or  injuring  of  wildlife  is 
demonstrated.  Under  such  an  interpretation  a 
showing  of  habitat  modification  alone  would 
be  sufficient  to  invoke  the  criminal  penalties 
of  Section  9.  As  discussed  below,  such  a 
result  is  inconsistent  with  the  intent  of 
Congress.1 

A.  The  Endangered  Species  Act 

ESA  concerns  itself  with  two  major  causes 
of  species  decline:  (1)  the  commercial  and 
sport  taking  of  individual  animals,  and  (2)  the 
destruction  or  degradation  of  species' 
habitats.  The  Act  creates  a  bifurcated  system 
for  dealing  with  these  distinct  problems. 
Section  7, 16  U.S.C.  1536,  requires  federal 
agencies  to  insure  that  actions  taken  are  not 
likely  “to  jeopardize  the  continued  existence 
of  any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or  adverse 
modification  of  habitat  of  such  species  .  .  .” 
Further,  Section  5  authorizes  land 
acquisitions  as  an  additional  means  for 
preserving  the  habitat  of  listed  species.  16 
U.S.C.  §  1534.  Together,  these  two  sections 
were  designed  to  address  the  threatened 
destruction  of  habitat  for  listed  species. 
Section  9,  on  the  other  hand,  prohibits  all 
action  that  constitute  an  actual  taking  of  an 
endangered  species  of  fish  or  wildlife.  16 
U.S.C.  1538. 

The  Act’s  definition  of  “take"  contains  a 
list  of  actions  that  illustrate  the  intended 


1  Each  of  the  four  published  articles  that  has 
considered  the  subject  concludes  that  the  Service's 
definition  is  overbroad.  Bean,  The  Evolution  of 
National  Wildlife  Law  395-97  (1977);  Note, 
Endangered  Species  Act-  Constitutional  Tension 
and  Regulatory  Discord,  4  Colum.  J.  Envt'l  L.  97, 100 
n.  19  (1977):  Note,  Endangered  Species  Act  of  1973: 
Preservation  or  Pandemonium ?  5  Envt’l  L  29, 39-41 
(1974):  Note,  Obligations  of  Federal  Agencies  Under 
Section  7  of  the  Endangered  Species  Act  of  1973,  28 
Stan.  L.  Rev.  1247, 1251  n.  31  (1976). 


scope  of  the  term:  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or  collect  or 
attempts  to  engage  in  any  such  conduct.  With 
the  possible  exception  of  “harm,”  these  terms 
all  represent  forms  of  conduct  that  are 
directed  against  and  likely  to  injure  or  kill 
individual  wildlife.  Under  the  principle  of 
statutory  construction,  ejusdem  generis, 
where  general  words  accompany  words  of 
specific  meaning,  such  general  words  are 
construed  as  applying  only  to  actions  of  the 
same  class  as  those  specifically  mentioned. 
Goldsmith  v.  U.S.  42  F.2d  133  (2d  (Cir.  1948). 
Applying  this  principle  to  the  present 
construction  problem,  the  term  “harm” 
should  be  interpreted  to  include  only  those 
actions  that  are  directed  against,  and  likely  to 
injure  or  kill,  individual  wildlife. 

Also  applicable  here  is  the  rule  that 
provisions  of  a  statute  should  not  be 
construed  in  a  manner  that  renders  other 
provisions  of  the  statute  superfluous.  If  the 
Service’s  definition  of  “harm”  is  interpreted 
to  prevent  habitat  modifications,  without  a 
further  finding  of  actual  injury  to  a  listed 
species,  Section  9  could  be  violated  in  most 
instances  in  which  Section  7  consultation  is 
called  for.  That  is.  it  would  be 
counterproductive  for  a  federal  agency  to 
initiate  Section  7  consultation  over  a 
proposed  private  action  that  would 
significantly  modify  a  listed  species  habitat, 
if  such  private  activity  were  already 
proscribed  under  Section  9.  Such  a 
construction  would  render  Section  7  largely 
unnecessary.  See  Bean  supra  n.  1  at  397. 

B.  Legislative  History 

The  legislative  history  reinforces  the 
distinction  between  the  taking  prohibition  of 
Section  9  and  the  habitat  protection 
provisions  of  Section  7.  Representative 
Sullivan,  whose  committe  reported  the  House 
bill,  stated: 

For  the  most  part,  the  principal  threat  to 
animals  stems  from  the  destruction  of  their 
habitat.  The  destruction  may  be  intentional, 
as  would  be  the  case  in  clearing  of  fields  and 
forests  for  development  of  resource 
extraction,  or  it  may  be  unintentional,  as  in 
the  case  of  the  spread  of  pesticides  beyond 
their  target  area.  Whether  it  is  intentional  or 
not,  however,  the  result  is  unfortunate  for  the 
species  of  animals  that  depend  on  that 
habitat,  most  (of)  whom  are  already  living  on 
the  edge  of  survival.  H.R.  37  will  meet  this 
problem  by  providing  funds  for  acquisition  of 
critical  habitat.  It  will  also  enable  the 
Department  of  Agriculture  to  cooperate  with 
willing  landowners  who  desire  to  assist  in 
the  protection  of  endangered  species,  but 
who  are  understandably  unwilling  to  do  so  at 
excessive  cost  to  themselves. 

Another  hazard  to  endangered  species 
arises  from  those  who  would  capture  or  kill 
them,  for  pleasure  or  profit.  There  is  no  way 
that  the  Congress  can  make  it  less 
pleasurable  for  a  person  to  take  an  animal, 
but  we  can  certainly  make  it  less  profitable 
for  them  to  do  so.  (emphasis  added) 

119  Cong.  Rec.  H8-18  (daily  ed.  Sept.  18, 
1973). 

The  fact  that  Congress  considered  the 
problems  of  takings  and  habitat 
modifications  separately  does  not  of  course, 
preclude  the  possibility  of  overlap  between 


the  two  regulatory  schemes.  Indeed,  Congress 
seemed  to  anticipate  such  overlap  when  it 
made  the  following  statement,  taken  from  the 
House  Report: 

‘Take”  is  defined  broadly.  It  includes 
harassment,  whether  intentional  or  not.  This 
would  allow  for  example,  the  Secretary  to 
regulate  or  prohibit  the  activities  of  bird¬ 
watchers  where  the  effect  of  those  activities 
might  disturb  the  birds  and  make  it  difficult 
for  them  to  hatch  or  raise  their  young, 
(emphasis  added) 

On  its  face  this  statement  implies  that  an 
action  such  as  habitat  modifications  which 
do  not  result  in  the  actual  injuring  or  killing 
of  wildlife  may  nonetheless  constitute  a 
taking  (“where  the  effects  of  these  activities 
might  disturb  birds  .  .  .”).  We  think  it 
noteworthy,  however,  that  the  statement  is 
limited  to  acts  of  harassment.  “Harass"  is 
defined  at  50  C.F.R.  17.3  as  follows: 

“Harass”  in  the  definition  of  “take"  in  the 
Act  means  an  intentional  or  negligent  act  or 
omission  which  creates  the  likelihood  of 
injury  to  wildlife  by  annoying  it  to  such  an 
extent  as  to  significantly  disrupt  normal 
behavioral  patterns  which  include,  but  are 
not  limited  to,  breeding,  feeding  or  sheltering, 
(emphasis  added) 

Under  this  definition  two  elements  must  be 
shown  before  a  finding  of  harassment  can  be 
made:  (1)  likelihood  of  injury  to  wildlife,  and 
(2)  some  degree  of  fault,  either  intentional  or 
negligent.  Because  the  definition  contains  an 
element  of  fault,  it  will  not  result  in  criminal 
liability  for  habitat  modifications  unless  it  is 
shown  that  the  defendant  knew  or 
reasonably  should  have  known  that  his 
actions  would  be  likely  to  injure  wildlife. 

Thus  a  private  landowner  who  wishes  to 
develop  land  that  serves  as  habitat  for  an 
endangered  species  may  do  so  if  reasonable 
measures  are  taken  to  avoid  injury  to 
wildlife.  The  same  is  not  true,  however,  of  the 
definition  of  “harm."  That  definition  adopts  a 
strict  liability  standard  which  would  impose 
criminal  penalties  on  habitat  modifications 
generally  regardless  of  fault.  Thus  under  the 
definition  of  "harm”  a  private  landowner  may 
be  criminally  liable  for  significant  habitat 
modifications  regardless  of  the 
reasonableness  of  his  efforts  to  mitigate  harm 
to  individual  wildlife. 

An  early  version  of  the  bill  that  became 
ESA  specifically  included  “destruction, 
modification,  or  curtailment  of  habitat  or 
range"  within  the  definition  of  “take"  but  this 
was  deleted  from  the  final  act.  S.  1983. 93d 
Cong.,  1st  Sess.  §  3(6)(A)(1973).  Such 
deletions  generally  militate  against  a 
conclusion  that  Congress  intended  a  result 
that  it  expressly  declined  to  enact.  See  Gulf 
Ol  Corp.  v  Copp  Paving  Co.,  419  U.S.  186 
(1974).  Accordingly,  the  Service’s  definition  of 
“harm"  should  be  clarified  so  that  only  those 
habitat  modifications  that  result  in  the  actual 
killing  or  injuring  of  wildlife  will  be  subject  to 
Section  9  criminal  penalties. 

D.  Case  Law 

The  limited  case  law  interpreting  the 
definition  of  “harm”  indicates  judicial 
confusion  over  the  proper  scope  of  the  term. 
The  Supreme  Court  mentioned  the  definition 
of  "harm"  in  TV  A  v.  Hill,  437  U.S.  153  (1978), 
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but  did  not  clarify  its  meaning.  It  said  in 
regard  to  the  Tellico  Dam  situation,  ”[w]e  do 
not  understand  how  TV  A  intends  to  operate 
Tellico  Dam  without  ‘harming'  the  snail 
darter.”  437  U.S.  at  184  n.  30.  We  interpret  the 
court’s  statement  only  to  apply  to  the 
situation  where  an  action  would  both 
degrade  habitat  and  kill  individual  fish. 2  Such 
an  interpretation  is  consistent  with  the 
approach  adopted  in  this  memoradum. 

Only  two  cases  have  thus  far  interpreted 
the  concept  of  “harm”.  In  Sierra  Club  v. 
Froehlke,  534  F.2d  1289  (8th  Cir.  1976),  the 
Sierra  Club  sought  to  enjoin  construction  of  a 
proposed  dam  alleging,  inter  alia,  a  violation 
of  Section  9  of  the  Endangered  Species  Act. 

In  a  brief  discussion,  of  limited,  if  any, 
assistance  on  the  habitat  mofification 
question,  the  court  rejected  plaintiffs’  taking 
allegation,  noting  that  a  violation  of  Section  9 
“rests  upon  the  asserted  ground  that  the 
erection  of  the  dam  is  a  ‘clear  attempt  to 
harass  or  harm’  the  Indiana  bat.”  534  F.2d  at 
1304.  The  court’s  statement  would  seem  to 
imply  that  a  showing  of  specific  intent  to 
harass  or  harm  is  necessary  to  prove  a 
taking,  a  postion  inconsistent  with  the  strict 
liability  prohibitions  established  by  Sections 
9  and  11  and  the  present  regulatory 
definition.  Significantly,  however,  Froehlke 
was  decided  prior  to  promulgation  of  the 
“harm"  definition,  44  Fed.  Reg.  44415 
(September  26, 1975),  and  the  court  therefore 
lacked  the  benefit  of  an  agency 
interpretation.3 


2  The  Supreme  Court  in  TV  A  v.  Hill  recited  the 
findings  of  the  district  court  that  construction  of 
Tellico  Dam  “would  make  it  highly  probable  that 
snail  darter  eggs  would  smother  ...”  and  that 
“(the  snail  darter’s]  primary  source  of  food,  snails, 
would  probably  not  survive.”  437  U.S.  at  165  N.  16. 
We  assume  that  the  Supreme  Court  expected  the 
destruction  of  the  species'  primary  food  source  to 
result  in  the  killing  of  individual  fish. 

3  The  district  court  opinion  in  Froehlke  was 
issued  on  March  19, 1975.  The  briefs  in  the  court  of 
appeals  case  were  submitted  to  the  court  on 
September  10, 1975.  Two  weeks  after  the  briefs 
were  submitted  to  the  court  of  appeals,  the  Fish  and 


The  second  case  interpreting  the  definition 
of  “harm”  is  Palila  v.  Hawaii  Department  of 
Land  and  Natural  Resources,  471  F.  Supp.  985 
'  (D.  Haw.  1979),  aff'd,  No.  79-4636  (9th  Cir. 

Feb.  9, 1981).  This  case  did,  on  its  face,  direct 
its  attention  to  habitat  mofification.  In  Palila, 
Section  9  was  invoked  by  the  Sierra  Club  to 
prevent  the  State  of  Hawaii’s  wildlife  agency 
from  allowing  feral  goats  and  sheep  to  roam 
in  the  critical  habitat  of  the  Palila,  an 
endangered  bird  species.  The  plaintiffs 
alleged  that  because  the  state  had  allowed 
the  destruction  of  forest  vegetation  which 
provides  the  Palila’s  food,  shelter  and  nest 
sites,  a  taking  had  occurred  even  though  no 
killing  or  injuring  of  individual  Palilas  was 
demonstrated.  The  district  court  interpreted 
the  Service’s  definition  as  follows: 

‘Take”  is  defined  in  the  Act  to  include 
“harm”  which  in  turn  is  defined  in  regulations 
propounded  by  the  Secretary  of  the  Interior 
to  include  “significant  environmental 
modification  or  degradation”  which  actually 
injures  or  kills  wildlife,  (emphasis  added) 

471  F.  Supp.  at  995. 4  In  a  brief  opinion,  the 
Ninth  Circuit  Court  of  Appeals  affirmed  the 
district  court’s  decision  in  Palila.  The  court’s 


Wildlife  Service  issued  its  endangered  species 
regulations  defining  the  concept  of  harm.  44  Fed. 

Reg.  44415  (September  26, 1975). 

4  On  its  face  this  interpretation  is  in  accord  with 
the  approach  taken  in  this  memorandum.  The 
difficulty  with  Palila  is  that  the  standard  was 
misapplied  to  the  facts  of  the  case.  The  district 
court,  in  a  footnote,  acknowledged  that  available 
estimates  showed  the  Palila  population  to  have 
actually  increased  since  the  onset  of  the  state's 
grazing  program,  yet  speculated  that  those 
estimates  may  have  been  “deceptively  high"  and 
went  on  to  conclude  that  a  taking  had  occurred.  471 
F.  Supp.  at  988  n.  2.  Accordingly,  the  district  court’s 
recital  of  the  proper  rule  notwithstanding,  Palila  can 
be  read  as  holding  that  habitat  modification  alone 
may  constitute  “harm.”  Furthermore,  the  issue  of 
whether  the  Service's  definition  of  “harm"  exceeds 
statutory  authority  was  neither  briefed  by  the 
parties  nor  addressed  by  the  court  in  Palila.  Under 
the  rule  of  Webster  v.  Fall,  266  U.S.  507,  511  (1925), 
questions  not  brought  to  a  court’s  attention  “are  not 
to  be  considered  as  having  been  so  decided  as  to 
constitute  precedents". 


discussion  of  the  taking  issue  demonstrates 
fundamental  confusion  over  the  distinction 
between  habitat  modifications  and  takings. 
On  the  basis  of  the  FWS  definition  of  harm, 
the  Ninth  Circuit  concluded  that  a  taking  had 
occurred.  Slip  op.  at  287.  The  court’s 
discussion  of  its  finding  strongly  suggests  that 
it  confused  the  taking  prohibition  of  Section  9 
with  the  habitat  modification  provisions  of 
Section  7.  The  court  rested  its  conclusion  on 
the  fact  that  "it  was  shown  that  the  Palila 
was  endangered  by  the  activity.”  Id.  Citing 
TV  A  v.  Hill,  supra,  the  court  noted  its  belief 
that  its  conclusion  was  consistent  with  the 
Act’s  legislative  history  which  showed  “that 
Congress  was  informed  that  the  greatest 
threat  to  endangered  species  is  the 
destruction  of  their  natural  habitat.”  Id. 

As  the  result  of  the  FWS  overly  broad 
definition  of  “harm”,  the  Ninth  Circuit 
decision  in  Palila  erroneously  supports  the 
view  that  habitat  modifications  alone  may 
constitute  "harm.”  The  implications  of  such  a 
decision  are  far-reaching.  The  discussion  set 
forth  above  indicates  that  the  present 
definition  of  “harm,”  as  interpreted  by  the 
Court  of  Appeals  in  Palila,  exceeds  the 
statutory  authority  conferred  by  Section  9  of 
the  Act.  Accordingly,  we  recommend  that  the 
Service  clarify  its  definition  to  prevent  the 
result  reached  in  Palila. 

Conclusion 

In  view  of  the  foregoing  discussion,  we 
recommend  that  the  Service’s  definition  of 
“harm”  at  50  CFR  17.3  be  modified  to  read  as 
follows: 

“Harm”  in  the  definition  of  “take”  in  the 
Act  means  an  act  or  omission  which  actually 
injures  or  kills  wildlife. 

J.  Roy  Spradley,  Jr. 

[FR  Doc.  81-16324  Filed  6-1-81;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Price-Undercutting  of  Domestic  Swiss 
Cheese  by  Imported  Swiss  Cheese 
Produced  in  Finland 

On  April  28, 1981,  the  U.S.  Department 
of  Agriculture  received  a  compliant 
alleging  price-undercutting  of  domestic 
Swiss  cheese  by  imported  Swiss  cheese 
produced  in  Finland.  Under  Section  702 
of  the  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39),  the  Secretary  of 
Agriculture  must  conduct  a  price- 
undercutting  investigation  and  make  a 
determination  as  to  the  validity  of  the 
allegation  no  later  than  30  days  after 
receiving  a  complaint. 

Based  on  the  investigation  of  the 
Director  of  the  Dairy,  Livestock  and 
Poultry  Division,  Foreign  Agricultural 
Service,  pursuant  to  the  regulations  at  7 
CFR  6.40-44, 1  have  determined  that  the 
duty-paid  wholesale  price  of  imported 
Swiss  cheese  produced  in  Finland  is 
$1.84  per  pound,  and  that  the  domestic 
wholesale  market  price  of  U.S.  produced 
Swiss  cheese  is  $1.81  per  pound.  I, 
therefore,  have  determined  that  there  is 
no  price-undercutting  of  U.S.  produced 
Swiss  cheese  by  imported  Swiss  cheese 
produced  in  Finland. 

Done  at  Washington,  D.C.,  this  28th  day  of 
May  1981. 

Richard  E.  Lyng, 

Acting  Secretary. 

(FR  Doc.  81-16515  Filed  8-1-81;  8:45  am] 

BILUNG  CODE  3410-10-M 


Rural  Electrification  Administration 

Garkane  Power  Association,  Inc.; 
Finding  of  No  Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA)  has 
made  a  Finding  of  No  Significant  Impact 
which  concluded  that  there  is  no  need 
for  REA  to  prepare  an  Environmental 


Impact  Statement  in  connection  with 
proposed  financing  assistance  to 
Garkane  Power  Association,  Inc. 
(Garkane)  of  Richfield,  Utah. 

The  proposed  financing  assistance 
would  be  used  by  Garkane  for 
construction  of  the  following  facilities  in 
Utah:  29.7  miles  of  138  kV  transmission 
line  in  Sevier  and  Puite  Counties  from 
Sigurd  to  Koosharem,  26.3  miles  of  69kV 
transmission  line  from  Lyman 
Substation  through  Torrey  Substation  to 
Fruita  Substation,  all  in  Wayne  County, 
Utah,  three  substations  consisting  of  a 
138(46) /12.5  kV  station  at  Koosharem,  a 
69(46)/l2.5  kV  station  at  Torrey,  and  a 
69(46) /12.5  kV  station  at  Fruita,  all  in 
Utah,  and  associated  facilities.  All 
substations  will  be  operated  initially  at 
46  kV  high  side. 

REA  has  determined  that  the 
proposed  project  will  not  adversely 
affect  floodplains,  wetlands,  federally 
listed  threatened  or  endangered  species, 
important  farmland,  or  known  historic 
or  archaeological  resources.  The  Lyman 
to  Fruita  line  right-of-way  will  cross 
approximately  2,500  feet  of  wetlands 
and  the  Sigurd  to  Koosharem  line  right- 
of-way  will  cross  approximately  one 
mile  of  wetlands.  Avoidance  of  the 
wetlands  areas  is  not  practicable.  REA 
has  determined  that  any  effects  to 
wetlands  or  wetland  habitats  will  be 
minimal  and  short  term.  Additional 
information  on  wetlands  is  available  in 
the  EA  and  BER.  Construction  and 
operation  of  the  project  will  not.  in 
REA’s  judgment,  result  in  any 
unacceptable  environmental  impact. 

Various  alternatives  to  each  of  the 
proposed  projects  were  examined, 
including  no  action,  use  of  existing 
facilities,  underground  construction,  and 
alternative  routes.  After  reviewing  these 
alternatives,  REA  has  determined  that 
the  proposed  project  best  meets 
Garkane’s  needs 

REA’s  evaluation  of  environmental 
effects  of  the  proposed  financing 
assistance  leads  it  to  conclude  the 
proposed  action  would  not  represent  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  A  Finding  of  No 
Significant  Impact  was  reached  by  REA 
in  accordance  with  Sections  IV.B  and 
IV.D.l  of  REA  Bulletin  20-21:320-21,  Part 
One. 

REA's  Finding  of  No  Significant 
Impact,  the  Environmental  Assessment 
and  the  Borrower’s  Environmental 


Report  may  be  reviewed  in  the  Office  of 
the  Director,  Distribution  Systems 
Division,  Room  3304,  South  Building, 
Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  telephone  (202) 
447-4413,  or  at  the  headquarters  of 
Garkane  Power  Association,  Inc.  (Mr. 
Glen  Willardson,  General  Manager), 
P.O.  Box  748,  Richfield,  Utah  84701, 
telephone  (801)  896-5403. 

A  copy  of  REA’s  Finding  of  No 
Significant  Impact  and  the 
Environmental  Assessment  is  available 
upon  request  to  the  Director, 
Distribution  Systems  Division,  at  the 
address  given  above. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  22d  day  of 
May  1981. 

Joe  S.  Zoller, 

Acting  Administrator,  Rural  Electrification 
Administration. 

[FR  Doc.  81-16272  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  3410-15-44 


Kaw  Valley  Electric  Cooperative  Co., 
Inc.,  Topeka,  Kans.;  Finding  of  No 
Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA)  has 
prepared  a  Finding  of  No  Significant 
Impact  which  concludes  that  there  is  no 
need  for  REA  to  prepare  an 
Environmental  Impact  Statement  in 
connection  with  proposed  financing 
assistance  to  Kaw  Valley  Electric 
Cooperative  Company,  Inc.,  Topeka, 
Kansas. 

The  proposed  financing  assistance 
would  be  used  by  Kaw  Valley  Electric 
for  constructing  37  km  (23  miles)  of  115 
kV  transmission  line  and  a  new 
distribution  substation. 

The  115  kV  transmission  line  will 
extend  from  Kiro  in  Shawnee  County, 
Kansas,  to  Emmett  in  Jackson  County, 
Kansas.  Kaw  Valley  Electric  has 
prepared  a  Borrower’s  Environmental 
Report  (BER)  concerning  the  proposed 
project.  An  Environmental  Assessment 
was  prepared  by  REA  to  evaluate  the 
environmental  impacts. 

Various  alternatives  to  the  proposed 
project  were  examined.  These 
alternatives  included  no  action, 
underground  construction,  conservation, 
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alternate  transmission  voltage,  and 
alternate  route.  After  examining  these 
alternatives,  REA  determined  that  the 
proposed  115  kV  transmission  line  and 
associated  substation  is  the  best 
alternative  for  providing  power  to 
existing  and  future  loads  in  the  area. 

REA’s  evaluation  of  the 
environmental  effects  of  the  proposed 
project  leads  to  the  conclusion  that  its 
proposed  financing  assistance  for  this 
project  does  not  represent  a  major 
Federal  action  that  will  significantly 
affect  the  quality  of  the  human 
environment.  A  Finding  of  No 
Significant  Impact  was  reached  by  REA 
in  accordance  with  Sections  IV.B  and 
IV.D.I  of  REA  Bulletin  20-21:320-21, 

Part  I. 

REA’s  Finding  of  No  Significant 
Impact,  the  Environmental  Assessment, 
and  the  Borrower’s  Environmental 
Report  may  be  reviewed  in  the  office  of 
the  Director,  Distribution  Systems 
Division,  Room  3304,  South  Agriculture 
Building,  Rural  Electrification 
Administration,  Washington,  D.C.  20250, 
Telephone  (202)  447-4413,  or  at  the 
office  of  Kaw  Valley  Electric 
Cooperative  Company,  Inc.,  5715  West 
21st  Street,  Topeka,  Kansas  66604, 
Telephone  (913)  272-4330. 

A  copy  of  REA's  Finding  of  No 
Significant  Impact  and  the 
Environmental  Assessment  is  available 
upon  request  to  the  Director, 
Distribution  Systems  Division,  at  the 
address  given  above. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  22d  day  of 
May  1981. 

Joe  S.  Zoller, 

Acting  Administrator,  Rural  Electrification 
A  dministration. 

[FR  Doc.  81-16273  Filed  6-1-81: 8:45  am) 

BILLING  CODE  3410-1 S-M 


Pioneer  Electric  Cooperative,  Inc., 
Ulysses,  Kans.;  Finding  of  No 
Significant  Impact 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  (REA)  has 
prepared  a  Finding  of  No  Significant 
Impact  which  concludes  that  there  is  no 
need  for  REA  to  prepare  an 
Environmental  Impact  Statement  in 
connection  with  proposed  financing 
assistance  to  Pioneer  Electric 
Cooperative,  Inc.,  Ulysses,  Kansas. 

The  proposed  financing  assistance 
would  be  used  by  Pioneer  Electric  for 
constructing  27  km  (17  miles)  of  115  kV 


transmission  line  and  a  new  distribution 
substation. 

The  115  kV  transmission  line  will 
extend  from  Manter  near  Johnson  in 
Stanton  County,  Kansas,  to  Richfield  in 
Morton  County,  Kansas.  Pioneer  Electric 
has  prepared  a  Borrower’s 
Environmental  Report  (BER)  concerning 
the  proposed  project.  An  Environmental 
Assessment  was  prepared  by  REA  to 
evaluate  the  environmental  impacts. 

.  Various  alternatives  to  the  proposed 
project  were  examined.  These 
alternatives  included  no  action, 
underground  construction,  and 
extending  the  Hugoton-Rolla  line.  After 
examining  these  alternatives,  REA 
determined  that  the  proposed  115  kV 
transmission  line  and  associated 
substation  is  the  best  alternative  for 
providing  power  to  existing  and  future 
loads  in  the  area. 

REA’s  evaluation  of  the 
environmental  effects  of  the  proposed 
project  leads  it  to  conclude  that  its 
proposed  financing  assistance  for  this 
project  does  not  represent  a  major 
Federal  action  that  will  signficantly 
affect  the  quality  of  the  human 
environment.  A  Finding  of  No 
Significant  Impact  was  reached  by  REA 
in  accordance  with  Sections  IV.B  and 
IV.D.I.  of  REA  Bulletin  20-21:320-21, 
Part  I. 

REA’s  Finding  of  No  Significant 
Impact,  the  Environmental  Assessment, 
and  the  Borrower’s  Environmental 
Report  may  be  reviewed  in  the  office  of 
the  Director,  Distribution  Systems 
Division,  Room  3304,  South  Agriculture 
Building,  Rural  Electrification 
Adminstration,  Washington,  D.C  20250, 
Phone  (202)  447-4413,  or  at  the  office  of 
Pioneer  Electric  Cooperative,  Inc.,  West 
Highway  160,  Ulysses,  Kansas  67880, 
Phone  (316)  356-1211. 

A  copy  of  REA’s  Finding  of  No 
Significant  Impact  and  the 
Environmental  Asessment  is  available 
upon  request  to  the  Director, 
Distribution  Systems  Division,  at  the 
address  given  above. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C.,  this  22nd  day 
of  May  1981. 

Joe  S.  Zoller, 

Acting  Administrator,  Rural  Electrification 
Administration. 

(FR  Doc.  81-16274  Filed  6-1-81;  8:45  am) 

BILUNG  CODE  341(MS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Expanded  Metal  of  Base  Metal  From 
Japan;  Final  Results  of  Administrative 
Review  of  Antidumping  Finding 

agency:  Department  of  Commerce, 
International  Trade  Administration. 

ACTION:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding. 


SUMMARY:  On  March  4, 1981,  the 
Department  of  Commerce  published 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
expanded  metal  of  base  metal  from 
Japan  for  four  companies  not  reviewed 
in  an  earlier  notice  published  on 
February  3, 1981.  It  covered  various  time 
periods  up  to  December  31, 1979. 

Interested  parties  were  given  an 
opportunity  to  submit  oral  or  written 
comments  on  these  preliminary  results. 
We  received  no  comments. 

EFFECTIVE  DATE:  June  2, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Linnea  Bucher,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230  (202-377-2704). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  16, 1974  a  dumping  finding 
with  respect  to  expanded  metal  of  base 
metal  from  Japan  was  published  in  the 
Federal  Register  as  Treasury  Decision 
74-29  (39  FR  1979).  On  February  3, 1980, 
the  Department  of  Commerce  (“the 
Department”)  published  in  the  Federal 
Register  the  final  results  of  its 
adminsitrative  review  of  the  finding  for 
twenty-nine  companies  (46  FR  10519). 
On  March  4, 1981  we  published 
preliminary  results  for  four  remaining 
companies  (46  FR  15189-90).  The 
Department  has  not  completed  its 
administrative  review  of  the 
antidumping  finding. 

Scope  of  the  Review 

The  imports  covered  by  this  review 
are  shipments  of  expanded  metal  of 
base  metal,  currently  classifiable  under 
item  652.8000  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
The  review  covered  all  time  periods  up 
to  December  31, 1979  not  previously 
covered  by  appraisement  instructions 
(“master  lists"). 
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Interested  parties  were  afforded  an 
opportunity  to  furnish  oral  or  written 
comments.  The  Department  received  no 
such  comments. 

Final  Results  of  the  Review 

Since  we  have  received  no  comments, 
the  final  results  of  our  review  are  the 
same  as  those  presented  in  the 
preliminary  results  of  review.  We 
therefore  determine  that  the  following 
weighted-average  margins  exist: 


Japanese  exporter 

Time  period 

Mar¬ 

gin 

(per¬ 

cent) 

Alton  Trading  Co . 

1-1-78/12-31-79 

4.9 

Kanebo  Kensetsu  Kogyo  Co.. 
Ltd . 

1-1-75/12-13-79 

4.9 

Okaya  &  Co..  Ltd . 

1-1-77/12-31-78 

0 

1-1-79/12-31-79 

3.3 

Tomiyasu  &  Co..  Ltd . 

1-1-77/12-31-79 

4.9 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
duties  on  all  entries  made  with  purchase 
dates  during  the  time  periods  involved. 
Individual  differences  between  purchase 
price  and  foreign  market  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  separately  on  each  exporter 
directly  to  the  Customs  Service. 

Further,  as  required  by  §  353.48(b)  of 
the  Commerce  Regulations  a  cash 
deposit  based  on  the  most  recent  of  the 
margins  calculated  above  shall  be 
required  on  all  shipments  from  the  four 
exporters  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  these  final 
results.  The  Department  has  decided  to 
waive  the  deposit  requirement  for  any 
firm  covered  by  this  or  the  February  3 
notice  whose  most  recent  weighted- 
average  margin  is  less  than  0.5%.  These 
deposit  requirements  or  waiver  of 
deposit  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  intends  to  conduct  the  next 
administrative  review  by  the  end  of 
January,  1982. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

B.  Waring  Partridge  III, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

May  27, 1981. 

|FR  Doc.  81-16372  Filed  6-1-81;  8:45  am] 

BILLING  CODE  3510-25-M 


National  Oceanic  and  Atmospheric 
Administration 

intent  To  Conduct  a  Review  of 
Government  Versus  Contract 
Operation  of  Computer  Facilities  at  the 
National  Climatic  Center 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-76  and  the 
Department  of  Commerce 
Administrative  Order  201-41 
implementing  OMB  Circular  A-76,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  intends  to 
conduct  a  review  of  government 
operation  of  computer  facilities  at  the 
National  Climatic  Center,  Asheville, 
North  Carolina,  versus  contract 
operation  of  same.  A  contract  may  or 
may  not  result  from  the  review.  Results 
of  the  review  will  be  made  avialable  to 
bidders,  offerers,  and  all  interested 
parties.  This  review  is  with  regard  to 
computer  and  tape  library  operations 
only  and  excludes  systems  software 
support  and  hardware  maintenance. 
DATES:  The  review  is  scheduled  to  begin 
October  1, 1981,  and  end  June  30, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  B.  Mitchell,  Director,  National 
Climatic  Center,  Federal  Building, 
Asheville,  North  Carolina  28801,  FTS 
672-0236. 

Dated:  May  22, 1981. 

Francis ).  Balint, 

Acting  Director,  Office  of  Management  and 
Computer  Systems. 

(FR  Doc.  81-16371  Filed  6-1-81;  8:45  am] 

BILLING  COOE  3510-12-M 


DEPARTMENT  OF  ENERGY 

Murray  Enterprises;  Intent  To  Grant 
Exclusive  Patent  License 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Murray  Enterprises  of 
Livermore,  California,  an  exclusive 
license  to  manufacture,  use,  and  sell  in 
the  United  States,  the  invention 
described  in  U.S.  Patent  No.  4,095,590, 
entitled  “Fuel-Injecting  Spark  Plug.”  The 
patent  is  owned  by  the  United  States  of 
America,  as  represented  by  the 
Department  of  Energy  (DOE). 

The  proposed  license  will  have  a 
duration  of  10  years  and  will  contain 
other  terms  and  conditions  to  be 
negotiated  by  the  parties  in  accordance 
with  42  U.S.C.  5908(h)  and  10  CFR  781. 
DOE  intends  to  grant  the  license  unless 
within  60  days  of  this  Notice  the 
Assistant  General  Counsel  for  Patents, 


Department  of  Energy,  Washington,  D.C. 
20585,  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license,  or 

(ii)  An  application  for  a  nonexclusive 
license  to  manufacture,  use,  and/or  sell 
the  invention  in  the  United  State  in 
accordance  with  Title  10  CFR  781,  in 
which  applicant  states  that  he  has 
already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Assistant  General  Counsel  for 
Patents  will  review  all  written  responses 
to  this  Notice.  The  license  will  be 
granted  if  a  determination  can  be  made 
by  DOE,  following  expiration  of  the  60- 
day  notice  period,  (i)  that  no  applicant 
for  a  nonexclusive  license  has  brought 
or  will  bring  the  invention  to  the  point  of 
practical  or  commercial  application 
within  a  reasonable  period  and  (ii)  that 
the  granting  of  the  license  would  be  in 
the  public  interest  after  consideration  of 
all  the  facts,  evidence,  and  argument 
which  third  parties  may  present  to  the 
Assistant  General  Counsel  for  Patents. 

Third  parties  who  participate  as 
outlined  above  are  further  advised  of 
their  right  to  appeal  any  decision  of  the 
Assistant  General  Counsel  for  Patents 
concerning  the  grant  of  the  proposed 
exclusive  license  or  the  denial  of  its 
application  for  a  nonexclusive  license 
under  the  subject  patent.  Such  appeal 
shall  be  in  accordance  with  the  appeal 
procedures  of  10  CFR  781.65,  including 
the  right  to  request  an  oral  hearing. 

Signed  at  Washington,  D.C.,  this  15th  day 
of  May  1981. 

United  States  Department  of  Energy. 

Eric  J.  Fygi, 

Acting  General  Counsel. 

(FR  Doc.  81-16408  Filed  6-1-81:  8:45  am] 

BILLING  COOE  6450-01-M 


Rexnord,  Inc.;  Intent  To  Grant 
Exclusive  Patent  License 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Rexnord,  Inc.,  Instrument 
Products  Division,  located  in  Malvern, 
Pennsylvania,  an  exclusive  license  to 
manufacture,  use,  and  sell  in  the  United 
States,  the  invention  described  in  U.S. 
Patent  No.  3,867,688,  entitled 
“Electrodeless  Conductance 
Measurement  Device."  The  patent, 
which  issued  on  February  18, 1975,  is 
owned  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE).  The  patent  relates  to  a 
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device  for  the  electrodeless 
measurement  of  the  conductance  of  a 
material,  which  material  may  be  in  the 
form  of  a  fluid  contained  in  a  conduit. 

The  proposed  license  will  have  a 
duration  of  the  remaining  term  of  the' 
patent  and  will  contain  other  terms  and 
conditions  to  be  negotiated  by  the 
parties,  in  accordance  with  42  U.S.C. 
5908(h)  and  10  CFR  Part  781.  DOE 
intends  to  grant  the  license  unless 
within  60  days  of  this  Notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy,  Washington,  D.C. 
20585,  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  manufacture,  use,  or  sell  the 
invention  in  the  United  States  in 
accordance  with  Title  10  CFR  781,  in 
which  applicant  states  that  he  has 
already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  or  commercial 
application  expeditiously. 

The  Assistant  General  Counsel  for 
Patents  will  review  all  written  responses 
to  this  Notice.  The  license  will  be 
granted  if  a  determination  can  be  made 
by  DOE,  following  expiration  of  the  60- 
day  notice  period,  (i)  that  no  applicant 
for  a  nonexclusive  license  has  brought 
or  will  bring  the  invention  to  the  point  of 
practical  or  commercial  application 
within  a  reasonable  period,  and  (ii)  that 
the  granting  of  the  license  would  be  in 
the  public  interest  after  consideration  of 
all  the  facts,  evidence,  and  argument 
which  third  parties  may  present  to  the 
Assistant  General  Counsel  for  Patents. 

Third  parties  who  participate  as 
outlined  above  are  further  advised  of 
their  right  to  appeal  any  decision  of  the 
Assistant  General  Counsel  for  Patents 
concerning  the  grant  of  the  proposed 
exclusive  license  or  the  denial  of  its 
application  for  a  nonexclusive  license 
under  the  subject  patent.  Such  appeal 
shall  be  in  accordance  with  the  appeal 
procedures  of  10  CFR  781.65,  including 
the  right  to  request  an  oral  hearing. 

Signed  at  Washington,  D.C.,  this  15th  day 
of  May  1981. 

United  States  Department  of  Energy. 

Eric  J.  Fygi, 

Acting  General  Counsel. 

|FR  Doc.  81-16409  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6450-01-M 


Price  of  Plutonium-238;  Proposed 
Price  Increase 

agency:  Department  of  Energy. 


4  < 


ACTION:  Notice  of  Proposed  Price 
Increase. _ 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  hereby  announces  a 
proposed  increase  in  the  sales  price  for 
Plutonium-238.  Due  to  increases  in  the 
costs  of  reactor  operations  and  chemical 
processing,  the  current  prices  do  not 
recover  to  DOE  the  full  cost  of 
producing  this  product. 

DATE:  Written  comments  will  be 
considered  if  received  no  later  than  July 
2, 1981. 

ADDRESS:  Send  written  comments  to: 

Mr.  Roger  Heusser,  Director,  Division  of 
Materials  Processing,  DP-73,  Office  of 
Nuclear  Materials  Production,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20545. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  Heusser,  (301)  353-5496. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  501(c)(1)  of  the 
Department  of  Energy  Organization  Act, 
DOE  has  determined  that  these 
regulations  present  no  substantial  issue 
of  fact  or  law,  and  are  unlikely  to  have  a 
substantial  impact  on  the  economy  of 
large  numbers  of  individuals  or 
businesses.  Accordingly,  no  public 
hearing  is  required. 

DOE  has  determined  that  initial  and 
final  regulatory  flexibility  analyses 
required  by  Sections  603  and  604  of  the 
Regulatory  Flexibility  Act  need  not  be 
prepared  for  these  regulations  since  they 
would  not  exert,  if  promulgated,  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  this  document  is  unlikely  to 
have  any  significant  effect  on  the 
environment,  DOE  has  determined  that 
the  provisions  of  section  7(a)(2)  of  the 
Federal  Energy  Administration  Act,  as 
amended,  requiring  that  proposals 
having  such  effect  be  submitted  to  the 
Environmental  Protection  Agency  for 
review  and  comment,  do  not  apply. 

DOE  has  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  an 
inflation  impact  statement  under 
Executive  Order  11821,  and  OMB 
Circular  A-107. 

DOE  has  determined  that  these 
regulations  are  not  a  major  rule,  as  that 
term  is  defined  in  Section  1(b)  of 
Executive  Order  12291  of  February  18, 
1981. 

A  prior  notice,  entitled  Thorium, 
Uranium,  and  Plutonium,  Isotopically 
Enriched  Quantities,  published  by  the 
Atomic  Energy  Commission  (AEC)  in  the 
Federal  Register  at  34  FR  11336,  as 
amended  by  a  notice,  published  by  the 
AEC  in  the  Federal  Register  at  35  FR 
8300  on  May  27, 1970,  and  further 


modified  by  a  notice,  entitled  Plutonium- 
238  Prices,  published  by  the  Energy 
Research  and  Development 
Administration  (ERDA)  in  the  Federal 
Register  at  41  FR  53525  on  December  7, 
1976,  would  be  amended  by  substituting 
the  following  price  schedule: 

Department  of  Energy  Revised  Price 
Schedule  Plutonium-238  Prices 


Element  and  isotope 

Enrich¬ 
ment 
percent 
and  Pu- 
236 
content 

Price 

per 

milli¬ 

gram 

■97 

$4.45 

‘95 

2.80 

'95 

2.95 

>95 

3.15 

■89 

2.00 

>89 

2.05 

>89 

2.15 

'83.5 

1.80 

•79 

1.70 

‘40 

(1 

•No  limit  on  Pu-236. 

'Equal  to  0.6  PPM  Pu-236. 

'Equal  to  0.3  PPM  Pu-236. 

'Price  available  at  Savannah  River  Plant,  Aiken,  S.C.,  upon 
request. 


Issued  in  Washington,  D.C.,  May  22, 1981. 

R.  L.  Morgan, 

Acting  Assistant  Secretary  for  Defense 
Programs. 

[FR  Doc.  81-16404  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  6450-01-M 


National  Petroleum  Council,  Water 
Quality  Task  Group  of  the  Committee 
on  Environmental  Conservation; 
Meeting 

Notice  is  hereby  given  that  the  Water 
Quality  Task  Group  of  the  Committee  on 
Environmental  Conservation  will  meet 
in  June  1981.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Committee  on 
Environmental  Conservation  will 
analyze  the  environmental  problems  of 
the  oil  and  gas  industries  and  the  impact 
of  current  environmental  control 
regulations  on  the  availability  and  costs 
of  petroleum  products  and  natural  gas. 
Its  analysis  and  findings  will  be  based 
on  information  and  data  to  be  gathered 
by  the  various  task  groups.  The  time, 
location  and  agenda  of  the  Water 
Quality  Task  Group  meeting  follows: 

The  Water  Quality  Task  Group  will 
hold  its  seventh  meeting  on  Monday, 
June  15, 1981,  starting  at  9:00  a.m.,  in 
Room  805  of  the  Stapleton  Plaza  Hotel, 
3333  Quebec  Street,  Denver,  Colorado. 

The  tentative  agenda  for  the  meeting 
follows: 

1.  Review  individual  assignments. 
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2.  Discuss  Task  Group  schedule. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  of  the  Water 
Quality  Task  Group. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Water  Quality  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Water  Quality  Task  Group  will 
be  permitted  to  do  so,  either  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
should  inform  G.  J.  Parker,  Office  of  Oil 
and  Natural  Gas,  Fossil  Energy,  202/ 
633-8383,  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  IE-190,  DOE,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.,  between  the 
hours  of  8  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  May  27, 
1981. 

Roger  W.  A.  LeGassie, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
May  27, 1981. 

[FR  Doc.  81-16406  Filed  6-1-61;  8:45  am] 

BILLING  CODE  6450-0 1-M 


International  Atomic  Energy 
Agreements;  Civil  Uses;  Proposed 
Subsequent  Arrangement  Between 
U.S.  and  Republic  of  Turkey 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  “subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Turkey  Concerning 
Civil  Uses  of  Atomic  Energy,  as 
amended. 

The  subsequent  arrangement  to  be 
carried  out  involves  the  extension  of  the 
Agreement  Between  the  International 
Atomic  Energy  Agency,  the  Government 
of  the  Republic  of  Turkey  and  the 
Government  of  the  United  States  of 
America  for  the  Application  of 
Safeguards  in  accordance  with  Section 
33  of  that  Agreement. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
extension  of  this  safeguards  transfer 
agreement  will  not  be  inimical  to  the 
common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  June  17, 1981. 


For  the  Department  of  Energy. 

Dated:  May  28, 1981. 

Harold  D.  Bengelsdorf, 

Director  for  Nuclear  Affairs,  International 
Nuclear  and  Technical  Programs. 

[FR  Doc.  81-16405  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6450-01-M 


Commonwealth  Oil  Refining  Company, 
Inc.;  Action  on  Consent  Order 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Adoption  of  proposed  consent 
order  as  final. 

SUMMARY:  The  Office  of  the  Special 
Counsel  for  Compliance  (OSC)  hereby 
gives  the  notice  required  by  10  CFR 
205.199J  that  it  has  adopted  the  Consent 
Order  with  Commonwealth  Oil  Refining 
Company,  Inc.  (Corco),  executed  on 
January  8, 1981  and  published  for 
comment  in  46  FR  8099  on  January  26, 
1981  as  a  final  order  of  DOE.  The 
Consent  Order  resolves  all  issues  of 
compliance  with  the  DOE  Petroleum 
Price  and  Allocation  Regulations,  for  the 
period  January  1, 1974  through  July  31, 
1980.  To  remedy  any  violations  that  may 
have  occurred  during  the  period,  Corco 
has  agreed  to  refunds  totalling  $10 
million. 

As  required  by  the  regulation  cited 
above,  OSC  received  comments  on  the 
Consent  Order  for  a  period  of  not  less 
than  30  days  following  publication  of  the 
notice  cited  above.  Two  comments  were 
received.  OSC  has  considered  those 
comments  and  determined  that  the 
Consent  Order  should  be  made  final 
without  modification.  The  Consent 
Order  is  effective  as  an  order  of  the 
DOE  on  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  Wm.  Adams,  Deputy  Solicitor  to 
the  Special  Counsel  for  Compliance, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461,  (202)  633-9165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Corco  Consent  Order 
Request,  Office  of  Special  Counsel, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W.,  Room  3109, 
Mail  Stop  4111,  Washington,  D.C.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Room  GB-145, 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION: 

The  Consent  Order 

On  January  26, 1981,  OSC  published 
notice  in  the  Federal  Register  at  page 


8099,  announcing  the  execution  of  a 
Consent  Order  between  Corco  and  OSC. 
In  compliance  with  DOE  regulations, 
that  notice,  and  a  press  release  issued 
on  January  21, 1981,  summarized  the 
Consent  Order  and  the  facts  behind  it. 
The  notice  and  press  release  also  gave 
instructions  for  obtaining  copies  of  the 
Consent  Order. 

The  Consent  Order  can  be 
summarized  as  follows: 

1.  The  Consent  Order  marks  the 
conclusion  of  OSC’s  audit  of  Corco’s 
compliance  with  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations,  including  the  entitlements 
and  mandatory  oil  import  programs,  for 
the  period  January  1974  through  July 
1980  (the  audit  period).  The  Consent 
Order  resolves  all  civil  issues  not 
previously  resolved  concerning  the 
allocation  and  sale  of  covered  products 
during  the  audit  period. 

2.  Corco  shall  refund  to  consumers 
upon  the  Island  of  puerto  Rico  the 
aggregate  sum  of  $10,000,000  which 
consumers  will  be  identified  by  Corco 
and  subject  to  the  approval  of  the  DOE. 
The  refund  will  be  made  in  accordance 
with  the  following  schedule:  (a) 
beginning  the  second  month  following 
the  month  in  which  an  order  of  the 
United  States  Bankruptcy  Court  for  the 
Western  District  of  Texas  confirming 
Corco’s  plan  of  arrangement  under 
Chapter  XI  of  the  Bankruptcy  Act 
becomes  a  final  order,  Corco  shall 
refund  to  the  Puerto  Rico  Electric  Power 
Authority  $500,000  per  month  for  a 
period  of  six  (6)  months;  and  (b) 
beginning  the  eighth  month  following 
such  date,  Corco  shall  refund  the 
balance,  47,000,000,  to  the 
Commonwealth  of  Puerto  Rico  by 
remitting  $291,667  per  month  for  a  period 
of  twenty-four  (24)  months.  The 
Commonwealth  will  use  the  funds  for 
energy  conservation  and  cost  reduction 
purposes  subject  to  the  approval  of  the 
Secretary  of  Energy. 

3.  In  addition,  Corco  has  agreed  to 
amend  its  banks  of  unrecovered 
increased  costs  for  motor  gasoline  and 
propane  in  the  first  month  following  that 
month  in  which  the  Consent  Order  is 
made  effective  or  the  orders  of  the 
United  States  Bankruptcy  Court  for  the 
Western  District  of  Texas  have  becpme 
final  (the  month  of  implementation).  At 
that  time  Corco  will  reduce  its  banks  of 
unrecovered  increased  costs  for  motor 
gasoline  to  $50,000,000  exclusive  of 
increased  costs  incurred  in  or  after  the 
month  of  implementation.  In  the  month 
of  implementation,  Corco  will  also 
reduce  its  banks  of  unrecovered 
increased  costs  for  propane  to 
$3,000,000,  exclusive  of  increased  costs 


29498 


Federal  Register  /  Vol.  46,  No.  105  /  Tuesday,  June  2,  1981  /  Notices 


incurred  in  or  after  the  month  of 
implementation. 

4.  The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order.  These  matters  include 
Corco’s  obligation  under  DOE  record 
keeping  regulations  and  DOE’s 
obligation  to  maintain  the 
confidentiality  required  by  law  of 
proprietary  data  received  from  Corco. 

The  Consent  Order  also  provides  that 
Corco  has  waived  its  right  to  an 
administrative  or  judicial  appeal  of  the 
Consent  Order.  The  Consent  Order  does 
not  constitute  an  admission  by  Corco 
nor  a  finding  by  OSC  of  a  violation  of 
any  federal  petroleum  price  and 
allocation  statutes  or  regulations. 

Comments  Received 

Two  organizations,  the  Transportation 
Group  and  the  National  Consumer  Law 
Center,  submitted  comments  that  were 
addressed  generally  to  all  nine  Consent 
Orders,  including  the  Consent  Order 
with  Corco,  published  for  comment  on 
January  26, 1981. 

The  Transportation  Group,  is  an 
organization  representing  four  trade 
associations — the  Air  Transport 
Association  of  America,  Inc.,  the 
America  Bus  Association,  the  American 
Trucking  Association,  Inc.,  and  the 
Association  of  American  Railroads — 
whose  members  are  major  consumers  of 
refined  petroleum  products.  The 
Transportation  Group  expressed  its 
approval  of  OSC’s  enforcement  efforts 
and  the  settlement  process  which 
resulted  in  the  Consent  Orders 
announced  in  the  January  26, 1981 
Federal  Register  notices.  The 
organization  also  evinced  the  following 
concerns  regarding  the  nine  Consent 
Orders:  OSC  should  try  to  identify 
overcharged  purchasers  or  categories  of 
purchasers  in  order  to  provide  for  direct 
refunds  or  payments  based 
volumetrically  on  the  amount  of 
petroleum  products  purchased; 
transportation  firms  should  receive  a 
larger  share  of  the  refunds  than  they 
have  heretofore,  and  OSC  should 
provide  additional  information 
concerning  refund  amounts  and  methods 
of  refund  computation. 

The  Department’s  aim  in  structuring 
remedies  is  to  achieve  some  form  of 
restitution.  In  its  enforcement  actions, 
the  Department  attempts  to  identify 
individual  purchasers  or  classes  or  types 
of  purchasers,  to  the  maximum  extent 
possible,  and  to  implement 
restitutionary  remedies.  The  audits, 
however,  do  not  ordinarily  result  in  the 
identification  of  specific  customers  who 
may  have  been  overcharged  for  several 


reasons.  First,  audits  are  necessarily 
conducted  on  a  sample  basis  and,  as 
such,  may  not  focus  on  specific 
purchasers,  even  where  they  generally 
identify  aggregate  violations  regarding 
specific  products  to  classes  of 
purchasers.  Second,  these  audits  focus 
predominantly  on  "cost  violations”  and 
because  of  the  nature  of  the  regulations, 
would  require  tracing  the  violation  to 
specific  product  sales,  a  difficult  task. 
Third,  these  violations  occurred  as  much 
as  seven  years  ago,  and  given  the 
mobility  within  the  distribution  chain,  it 
would  be  extremely  difficult  to  identify 
and  locate  injured  customers.  Finally, 
purchasers  of  products  from  a  major 
refiner  may  have  resold  those  products 
to  others,  passing  on  the  consequences 
of  any  violation  to  their  customers. 
However,  as  stated  previously,  the 
Department’s  priority  is  to  seek 
remedies  that  provide  some  form  of 
restitution,  wherever  possible.  In  order 
to  achieve  an  equitable  distribution  of 
monies,  the  refunds  have  generally  been 
determined  according  to  a  volumetric 
allocation  based  on  the  amount  of 
product  purchased  by  the  recipient. 

The  Transportion  Group  accurately 
notes  that  OSC  has  previously 
determined  that  the  refunds  received  by 
regulated  transportation  firms  will  not 
constitute  a  “windfall”  to  the  recipients. 
OSC’s  review  of  the  operation  of  the 
agencies  which  regulate  transportation 
companies  and  their  applicable 
regulations  indicates  that  refunds  are 
factored  into  the  fuel  cost  aspects  of 
their  rate  making  systems.  Similarly, 
OSC  is  examining  the  passthrough  of 
refunds  by  utilities  to  end  users.  To  that 
end,  OSC  has  contacted  the  public 
service  commissions  for  the  states  in 
which  the  recipient  utilities  are  located 
as  well  as  a  number  of  utilities 
themselves.  The  commissions  have 
assured  OSC  that  utilities  receiving 
refunds  will  be  required  to  pass  those 
refunds  through  to  their  customers.  It 
has  been  determined  that  the  utility 
customers  will  receive  the  benefit  of  the 
refunds  by  operation  of  fuel  adjustment 
clauses  in  which  the  refund  would 
appear  as  an  offset  to  fuel  costs  in  the 
computation  of  any  fuel  adjustment 
factor,  or  in  the  reconciliation  of  current 
costs  or,  finally,  reflected  as  a  direct 
credit  to  customers.  OSC  also  obtained 
assurances  that  the  passthrough  will  be 
documented  either  in  public  records  or 
through  the  assistance  of  the  staffs  of 
the  various  utilities  and  commissions. 

The  Transportation  Group’s  comment 
with  regard  to  other  remedies,  e.g.,  that 
any  benefit  to  the  bank  reduction 
remedy  is  compromised  and  made 


meaningless  with  the  advent  of 
decontrol,  has  been  dealt  with  below. 

The  National  Consumer  Law  Center 
(NCLCJ,  a  non-profit  legal  organization 
representing  low-income  individuals 
and  groups,  submitted  comments  that, 
while  generally  addressing  all  nine 
Consent  Orders  published  for  comment 
January  26, 1981,  raised  several  issues 
that  are  pertinent  to  this  Consent  Order. 

Although  the  NCLC  initially 
recognizes  that  the  “limited  flow  of 
information  *  *  *  is  admittedly 
somewhat  inherent  in  the  nature  of  the 
private  settlement/ public  comment 
process,”  the  NCLC  nevertheless 
complains  that  the  Consent  Orders  and 
Federal  Register  notices  are  “extremely 
skimpy  on  relevant  detail  *  *  The 
DOE  regulations,  at  10  CFR  205.199J(a), 
require  that  a  Consent  Order  "set  forth 
the  relevant  facts  which  form  the  basis 
for  the  Order.”  The  Consent  Order  itself 
indicates  that  ”[i]t  settles  and  finally 
resolves  all  civil  and  administrative 
claims  and  disputes  *  *  *  relating  to 
Corco’s  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  *  *  *.”  Because  the  Consent 
Order  constitutes  neither  an  admission 
by  the  company  nor  a  finding  by  DOE 
that  Corco  has  violated  any  federal 
petroleum  price  or  allocation  regulation, 
it  would  not  be  appropriate,  as  the 
NCLC  suggests,  to  detail  and  quantify  in 
the  Consent  Order  the  preliminary 
claims  and  issues  that  arose  in  the 
course  of  the  settlement  negotiations 
and  to  relate  those  claims  and  issues  to 
the  terms  and  conditions  of  the  Consent 
Order.  Further,  as  NCLC  acknowledges, 
to  reveal  how  OSC  and  the  company 
arrived  at  the  dollar  figures  for  the 
various  components  of  the  settlements 
would  breach  the  confidentiality 
necessarily  accorded  to  the  negotiation 
process  and  would  impinge  upon  OSC’s 
prosecutorial  discretion.  Thus,  OSC 
believes  that  it  has  provided  the 
necessary  information  in  the  Consent 
Order  and  Federal  Register  notice  to 
enable  the  public  to  comment 
meaningfully  upon  this  settlement. 

The  NCLC  also  maintains  that  the 
Consent  Orders  do  not  provide  adequate 
benefits,  focusing  particularly  on  the 
bank  reduction  provisions,  and  the 
“heavy  reliance”  placed  on  them  in 
these  settlements.  NCLC  seeks 
renegotiation  of  the  agreements  to 
convert  the  bank  reductions  to  some 
cash  value. 

In  the  process  that  leads  to  settlement, 
OSC  determines  the  potential  liability  of 
a  refiner  based  on  its  audit  of  that 
refiner.  That  audit  addresses  all  areas  of 
dispute  under  the  price  regulations.  As  a 
result,  the  disputes  focus  on  issues  of 
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the  determination,  recognition, 
allocation  and  carry  over  of  costs,  which 
form  the  basis  for  the  determination  of 
maximum  lawful  selling  prices.  Because 
of  the  carry  over,  or  banking  provision,  a 
refiner  may  have  lawful  costs  available 
from  previous  periods  to  offset  disputes 
in  later  months.  The  existence  of  those 
legitimate  costs  militates  against  the 
existence  of  overcharges.  In  litigation,  a 
refiner  is  likely  to  argue  that  those 
banks  obviate  the  possibility  of 
overcharge.  Thus,  in  determining  a 
firm’s  potential  liability,  two  factors  are 
addressed:  the  legitimacy  of  the  costs 
claimed  and  banked  and  the  potential 
for  overcharges,  given  the  existence  of 
banks  and  a  firm’s  pricing  practices.  In 
reaching  settlement,  OSC  determined 
the  amount  of  cash  refund  necessary  to 
reasonably  settle  any  possible 
overcharges,  and  the  amount  of  bank 
reduction  appropriate  to  settle  the  cost 
disputes. 

Bank  redactions  are  appropriate  to 
remedy  certain  types  of  disputes 
resulting  from  the  audit.  OSC  intended 
this  bank  reduction  to  serve  the  dual 
purpose  of  satisfying  the  alleged  cost 
violation  and  of  placing  some  limitation 
on  the  refiner's  prospective  pricing  of 
covered  products.  Accordingly,  in 
negotiating  the  bank  reduction  in  this 
case,  OSC  sought  a  reduction  to  the 
lowest  level  consistent  with  allowing 
the  refiner  to  maintain,  but  not  increase 
prices  as  a  result  of  the  existence  of 
banks.  In  the  case  of  Corco,  the  Consent 
Order  requires  a  bank  reduction  to  be 
implemented  at  the  end  of  the  month 
following  the  month  in  which  the 
Consent  Order  is  made  effective  or  the 
orders  of  the  U.S.  Bankruptcy  Court  for 
the  Western  District  have  become  final 
(the  month  of  implementation).  That 
reduction  may  have  even  exceeded  the 
reduction  in  costs  necessary  for  a 
satisfactory  settlement  of  the 
outstanding  cost  issues.  We  disagree 
that  these  provisions  are  "essentially 
worthless”,  as  alleged  by  NCLC.  It  is 
true  that,  in  light  of  decontrol,  the  bank 
reduction  cannot  have  the  prospective 
effect  anticipated  at  the  time  the 
Consent  Order  was  executed.  If  the 
bank  reduction  were  to  take  place  while 
gasoline  were  still  controlled,  the 
reduction  in  the  bank  of  costs  available 
to  support  prices  would  have  placed  a 
restriction  on  Corco’s  ability  to  increase 
prices.  However,  Corco’s  pricing 
practices  since  the  close  of  the  Consent 
Order  period,  July  31, 1980,  through 
decontrol,  January  27, 1981,  remain 
subject  to  audit.  The  pricing  of  gasoline 
by  Corco  during  this  intervening  period 
necessarily  contemplated  the 
requirement  that  a  sufficient  amount  of 


accrued  costs  remain  to  satisfy  the 
reduction  in  banks  called  for  by  the 
Consent  Order.  Accordingly,  the  terms 
of  the  order  calling  for  bank  reductions 
have  conferred  a  benefit  on  Corco 
purchasers  during  the  last  6  months  of 
price  controls. 

In  addition  to  its  comments  on  the 
bank  reduction  components  of  the 
settlements,  the  NCLC  also  raises 
several  points  concerning  the 
settlements’  cash  components.  Of 
relevance  here,  the  NCLC  expresses 
concern  that  the  refunds  to  many  of  the 
refiners’  immediate  purchasers  may  not 
be  passed  through  to  ultimate 
consumers.  Each  of  these  settlements 
utilizes  “conduits”  for  passing  a 
substantial  portion  of  the  refunds 
through  to  ultimate  consumers.  OSC 
chose  as  conduits,  regulated  industries, 
such  as  the  utility  and  transportation 
industries,  for  which  some  mechanism 
exists  to  assure  a  passthrough  of 
benefits  to  their  customers  and  state  and 
local  government  entities  that  purchased 
petroleum  products  in  their  proprietary 
capacities.  Specifically  identifying  the 
refund  recipients  in  the  Consent  Orders 
would  not  only  be  cumbersome  in  those 
instances  in  which  there  are  a  large 
number  of  such  recipients,  but  by 
revealing  a  firm’s  customers  it  would 
also  disclose  confidential  and 
proprietary  commercial  information. 
Refimds  to  these  conduits  are,  therefore, 
intended  to  provide  general  restitution 
to  those  unidentifiable  ultimate 
consumers  who,  through  their  utility, 
transportation,  or  tax  bills,  may  have 
borne  any  overcharges  that  did  occur. 

Having  considered  all  comments 
submitted,  DOE  has  determined  that  the 
proposed  Consent  Order  with  Corco 
should  be  made  final  without 
modification,  effective  upon  publication 
of  this  notice. 

Issued  in  Washington,  D.C.  May  18, 1981. 

Avrom  Landesman, 

Acting  Special  Counsel  for  Compliance. 

(FR  Doc.  81-16407  Filed  6-1-81;  8:45  am] 

BILUNG  COOE  6450-01-M 

Tenneco  Oil  Co.;  Action  on  Consent 
Order 

AGENCY:  Department  of  Energy  (DOE). 
action:  Adoption  of  pnposed  consent 
order  as  final. 

summary:  The  Office  of  the  Special 
Counsel  for  Compliance  (OSC)  hereby 
gives  the  notice  required  by  10  CFR 
205.199J  that  it  has  adopted  the  Consent 
Order  with  Tenneco  Oil  Company 
(“Tenneco"),  executed  on  January  18, 
1981  and  published  for  comment  in  46 
FR  8102  on  January  26, 1981  as  a  final 


order  of  DOE.  The  Consent  Order 
resolves  all  civil  issues  of  compliance 
with  the  DOE  Petroleum  Price  and 
Allocation  Regulations,  with  the 
exceptions  set  forth  in  the  Consent 
Order,  for  the  period  March  6, 1973 
through  December  31, 1980.  To  remedy 
any  violations  that  may  have  occurred 
during  the  period,  Tenneco  has  agreed 
to  cash  remedies  in  the  amount  of  $14 
million. 

As  required  by  the  regulation  cited 
above,  OSC  received  comments  on  the 
proposed  Consent  Order  for  a  period  of 
not  less  than  30  days  following 
publication  of  the  notice  cited  above. 
Four  comments  were  received.  OSC  has 
considered  those  comments  and 
determined  that  the  Consent  Order 
should  be  made  final  with  one 
modification:  the  bank  reduction 
component  has  been  deleted  by  the 
parties,  as  discussed  further  herein.  The 
Consent  Order,  as  modified,  was  made 
effective  on  May  5, 1981  by  execution  of 
the  modified  Consent  Order. 

FURTHER  INFORMATION  CONTACT:  Leslie 
Wm.  Adams,  Deputy  Solicitor  to  the 
Special  Counsel  for  Compliance, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461,  (202)  633-9165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Tenneco  Consent  Order 
Request,  Office  of  Special  Counsel, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W.,  Room  3109, 
Mail  Stop  4111,  Washington,  D.C.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Room  IE-190, 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION: 

The  Consent  Order 

On  January  26, 1981,  OSC  published 
notice  in  the  Federal  Register  at  page 
8102,  announcing  the  execution  of  a 
Consent  Order  between  Tenneco  and 
OSC.  In  compliance  with  DOE 
regulations,  that  notice,  and  a  press 
release  issued  on  January  21, 1981, 
summarized  the  Consent  Order  and  the 
facts  behind  it.  The  notice  and  press 
release  also  gave  instructions  for 
obtaining  copies  of  the  Consent  Order. 

The  proposed  Consent  Order  can  be 
summarized  as  follows: 

1.  The  Consent  Order  marks  the 
conclusion  of  OSC's  audit  of  Tenneco’ s 
compliance  with  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations,  including  the  entitlements 
and  mandatory  oil  import  programs,  for 
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the  period  March  6, 1973  through 
December  31, 1980  (the  audit  period). 
With  the  exception  of  the  matters 
excluded  from  the  settlement  in  the 
Consent  Order,  the  Consent  Order 
resolves  all  civil  issues  not  previously- 
resolved  concerning  the  allocation  and 
sale  of  covered  products  during  the 
audit  period. 

2.  To  remedy  any  overcharges  that 
may  have  occurred  during  the  audit 
period,  Tenneco  has  agreed  to  a  cash 
payment  of  $14  million  which  consists  of 
three  elements.  First,  within  30  days 
after  the  effective  date  of  the  Consent 
Order,  Tenneco  will  remit  $4  million  to 
OSC  for  distribution  by  DOE’s  Office  of 
Hearings  and  Appeals  (OHA)  in 
accordance  with  the  provisions  of 
Subpart  V  of  Part  205  of  the  DOE 
Regulations.  Pursuant  to  these 
provisions,  OSC  will  petition  OHA  for 
the  implementation  of  special  refund 
procedures  to  evaluate  refund  claims 
submitted  to  OHA  by  purchasers  from 
Tenneco  during  the  audit  period. 

Second,  within  60  days  after  the 
effective  date  of  the  Consent  Order, 
subject  to  prior  approval  of  OSC, 
Tenneco  will  refund  $8  million  to 
purchasers  of  heating  oil  and  propane. 
Third,  also  within  60  days  of  the 
effective  date  of  the  Consent  Order  and 
subject  to  prior  approval  of  OSC, 
Tenneco  will  refund  $2  million  to  certain 
direct  end-user  purchasers  of  petroleum 
products  (including  electric  utility 
companies  and  regulated  transp>  rtation 
companies)  and  others. 

3.  Effective  December  31, 1980, 
Tenneco  will  reduce  its  banks  of 
unrecovered  increased  costs  for  motor 
gasoline  to  $30  million  with  $15  million 
of  that  restricted  in  use,  e.g.,  for  price 
maintenance  purposes  as  provided  for  in 
the  Regulations.  Effective  December  31, 
1980,  Tenneco  will  reduce  its  banks  of 
unrecoverd  increased  costs  for  propane 
to  $7  million. 

4.  The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order.  These  matters  include 
Tenneco’s  obligation  under  DOE 
recordkeeping  regulations  and  DOE’s 
obligation  to  maintain  the 
confidentiality  required  by  law  of 
proprietary  data  received  from  Tenneco. 
The  Consent  Order  also  provides  that 
Tenneco  has  waived  its  right  to  an 
administrative  or  judicial  appeal  of  the 
Consent  Order.  The  Consent  Order  does 
not  constitute  an  admission  by  Tenneco 
nor  a  finding  by  OSC  of  a  violation  of 
any  federal  petroleum  price  and 
allocation  statutes  or  regulations. 


Modifications  to  the  Consent  Order 

After  careful  consideration  of  the 
comments  received  in  response  to  the 
Notice  of  Proposed  Consent  Order  and 
further  negotiations  with  Tenneco 
pursuant  to  paragraph  901  of  the 
Consent  Order,  the  proposed  Consent 
Order  was  modified  to  delete  the  bank 
reduction  component.  The  bank 
reduction  remedy,  as  more  fully  stated 
below,  is  an  appropriate  method  of 
resolving  outstanding  compliance  issues. 
Where  the  remedy  is  to  take  effect  so 
close  to  the  date  of  decontrol,  the 
remedy’s  prospective  impact  is 
diminished  or  eliminated,  and,  therefore, 
the  parties  have  determined  that  it 
should  no  longer  be  included  as  a 
component  in  this  Consent  Order.  These 
modifications  are  discussed  in  greater 
detail  below  in  response  to  specific 
comments. 

Comments  Received 

OSC  received  four  comments  which 
were  addressed  to  this  Consent  Order. 
Two  were  received  from  organizations, 
the  Transportation  Group  and  the 
National  Consumer  Law  Center,  which 
addressed  comments  generally  to  all 
nine  Consent  Orders  published  for 
comment  on  January  26, 1981.  OSC  also 
received  a  comment  from  the  Air 
Transportation  Association,  a  member 
organization  of  the  Transportation 
Group  representing  thirty-one  air 
carriers.  In  addition,  a  party  to  a  PRO 
proceeding  involving  Tenneco 
commented  on  the  instant  Consent 
Order. 

The  Transportation  Group  is  an 
organization  representing  four  trade 
associations — the  Air  Transport 
Association  of  America,  Inc.,  the 
American  Bus  Association,  the 
American  Trucking  Association,  Inc., 
and  the  Association  of  American 
Railroads — whose  members  are  major 
consumers  of  refined  petroleum 
products.  The  Transportation  Group 
expressed  its  approval  of  OSC’s 
enforcement  efforts  and  the  settlement 
process  which  resulted  in  the  Consent 
Orders  announced  in  the  January  26, 
1981  Federal  Register  notices.  The 
organization  also  expressed  the 
following  concerns  regarding  the  nine 
Consent  Orders:  OSC  should  endeavor 
to  identify  overcharged  purchasers  or 
categories  of  purchasers  in  order  to 
provide  for  direct  refunds  or  payments 
based  volumetrically  on  the  amount  of 
petroleum  products  purchased; 
transportation  firms  should  receive  a 
larger  share  of  the  refunds  than  they 
have  heretofore;  and  OSC  should 
provide  additional  information 


concerning  refund  amounts  and  methods 
of  refund  computation. 

The  Department’s  aim  in  structuring 
remedies  is  to  achieve  some  form  of 
restitution.  In  its  enforcement  actions, 
the  Department  attempts  to  identify 
individual  purchasers  or  classes  or  types 
of  purchases,  to  the  maximum  extent 
possible,  and  to  implement 
restitutionary  remedies. 

The  audits,  however,  do  not  ordinarily 
result  in  the  identification  of  specific 
customers  who  may  have  been 
overcharged  for  several  reasons.  First, 
audits  are  necessarily  conducted  on  a 
sample  basis  and,  as  such,  may  not 
focus  on  specific  purchasers,  even 
where  they  generally  identify  aggregate 
violations  regarding  specific  products  to 
classes  of  purchasers.  Second,  these 
audits  focus  predominantly  on  “cost 
violations”  and  because  of  the  nature  of 
the  regulations,  would  require  tracing 
the  violation  to  specific  product  sales,  a 
difficult  task.  Third,  these  violations 
occurred  as  much  as  seven  years  ago, 
and  given  the  mobility  within  the 
distribution  chain,  it  would  be  extremely 
difficult  to  identify  and  locate  injured 
customers.  Finally,  purchasers  of 
products  from  a  major  refiner  may  have 
resold  those  products  to  others,  passing 
on  the  consequences  of  any  violation  to 
their  customers.  However,  as  stated 
previously,  the  Department’s  priority  is 
to  seek  remedies  that  provide  some  form 
of  restitution,  wherever  possible.  In 
order  to  achieve  an  equitable 
distribution  of  monies,  the  refunds  have 
generally  been  determined  according  to 
a  volumetric  allocation  based  on  the 
amount  of  product  purchased  by  the 
recepient. 

The  Transportation  Group  accurately 
notes  that  OSC  has  previously 
determined  that  the  refunds  received  by 
regulated  transportation  firms  will  not 
constitute  a  “windfall”  to  the  recipients. 
OSC's  review  of  the  operation  of  the 
agencies  which  regulate  transportation 
companies  and  their  applicable 
regulations  indicates  that  refunds  are 
factored  into  the  fuel  cost  aspects  of 
their  rate  making  systems.  Similarly, 
OSC  is  examining  the  passthrough  of 
refunds  by  utilities  to  end  users.  To  that 
end,  OSC  contacted  the  public  service 
commissions  for  the  states  in  which  the 
recipient  utilities  were  located  as  well 
as  a  number  of  utilities  themselves.  The 
commissions  have  assured  OSC  that 
utilities  receiving  refunds  will  be 
required  to  pass  those  refunds  through 
to  their  customers.  It  has  been 
determined  that  the  customers  of  the 
utilities  will  receive  the  benefit  of  the  ' 
refunds  by  operation  of  fuel  adjustment 
clauses  in  which  the  refund  would 


Federal  Register  /  Vol.  46,  No.  105  /  Tuesday,  June  2,  1981  /  Notices 


i 


appear  as  an  offset  to  fuel  costs  in  the 
computation  of  any  fuel  adjustment 
factor,  or  in  the  reconciliation  of  current 
costs  or,  finally,  as  a  direct  credit  to 
customers.  OSC  has  also  obtained 
assurances  that  the  passthrough  will  be 
documented  either  in  public  records  or 
through  the  assistance  of  the  staffs  of 
the  various  utilities  and  commissions. 

Finally,  the  Transportation  Group’s 
comment  with  regard  to  the  bank 
reduction  remedy,  that  it  is 
compromised  and  made  meaningless 
with  the  advent  of  decontrol,  has  been 
dealt  with  below. 

The  National  Consumer  Law  Center 
(NCLC),  a  non-profit  organization 
representing  low-income  individuals 
and  groups,  also  submitted  comments 
that  were  addressed  generally  to  all 
nine  Consent  Orders  published  for 
comment  on  January  16, 1981.  The  NCLC 
comments,  however,  raised  several 
issues  that  are  pertinent  to  this  Consent 
Order. 

Although  the  NCLC  initially 
recognizes  that  the  “limited  flow  of 
information  *  *  *  is  admittedly 
somewhat  inherent-in  the  nature  of  the 
private  settlement/public  comment 
process,”  the  NCLC  nevertheless 
complaints  that  the  Consent  Orders  and 
Federal  Register  notices  are  “extremely 
skimpy  on  relevant  details  *  *  The 
DOE  regulations,  at  10  CFR  205.199j(a), 
require  that  a  Consent  Order  “set  forth 
the  relevant  facts  which  form  the  basis 
for  the  Order."  1  The  Consent  Order 
itself  indicates  that,  with  the  exception 
of  the  matters  explicitly  excluded  from 
the  settlement  in  the  Consent  Order,  it 
settles  and  finally  resolves  “all  civil  and 
administrative  disputes,  claims  and 
causes  of  actions  by  DOE  *  *  *  against 
Tenneco  *  *  *  relating  to  Tenneco’s 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  *  *  *." 
Because  the  Consent  Order  constitutes 
neither  an  admission  by  the  company 
nor  a  finding  by  DOE  that  Tenneco  has 
violated  any  federal  petroleum  price  or 
allocation  regulation,  it  would  not  be 
appropriate,  as  the  NCLC  suggests,  to 
detail  and  quantify  in  the  Consent  Order 
the  preliminary  claims  and  issues  that 
arose  in  the  course  of  the  settlement 
negotiations  and  to  relate  those  claims 
and  issues  to  the  terms  and  conditions 
of  the  Consent  Order.  Further,  to  reveal 
how  OSC  and  the  company  arrived  at 
the  dollar  figures  for  the  various 
components  of  the  settlements  would 


'To  the  extent  that  the  Notice  adopting  as  final 
the  DOE's  Consent  Order  with  Koch  Industries.  Inc., 
implies  that  the  Administrative  Procedure  Act 
imposes  any  procedural  requirements  on  DOE 
regarding  the  publication  of  notice  of  Consent 
Orders,  the  Notice  is  incorrect.  The  APA  is 
inapplicable  to  this  question. 


breach  the  confidentiality  necessarily 
accorded  to  the  negotiation  process  and 
would  impinge  upon  OSC’s 
prosecutorial  discretion.  Thus,  OSC 
believes  that  it  has  provided  the 
necessary  information  in  the  Consent 
Order  and  Federal  Register  notice  to 
enable  the  public  to  comment 
meaningfully  upon  this  settlement. 

The  NCLC  also  maintains  that  the 
Consent  Orders  do  not  provide  adequate 
benefits,  focusing  particularly  on  the 
bank  reduction  provisions,  and  the 
“heavy  reliance”  placed  on  them  in 
these  settlements.  NCLC  seeks 
renegotiation  of  the  agreements  to 
convert  the  bank  reductions  to  some 
cash  value. 

In  the  process  that  leads  to  settlement, 
OSC  determines  the  potential  liability  of 
a  refiner  based  on  its  audit  of  that 
refiner.  That  audit  addresses  all  areas  of 
dispute  under  the  price  regulations.  As  a 
result,  the  disputes  focus  on  issues  of 
the  determination,  recognition, 
allocation  and  carryover  of  costs,  which 
form  the  basis  for  the  determination  of 
maximum  lawful  selling  prices.  Because 
of  the  carryover  or  banking  provision,  a 
refiner  may  have  lawful  costs  available 
from  previous  periods  to  offset  disputes 
in  later  months.  The  existence  of  those 
legitimate  costs  militates  against  the 
existence  of  overcharges.  In  litigation,  a 
refiner  is  likely  to  argue  that  those 
banks  obviate  the  possibility  of 
overcharge.  Thus,  in  determining  a 
firm’s  potential  liability,  two  factors  are 
addressed:  the  legitimacy  of  the  costs 
claimed  and  banked  and  the  potential 
for  overcharges,  given  the  existence  of 
banks  and  a  firm’s  pricing  practices.  In 
reaching  settlement,  OSC  has 
determined  the  amount  of  cash  refund 
necessary  to  reasonably  settle  any 
possible  overcharges,  and  the  amount  of 
bank  reduction  appropriate  to  settle  the 
cost  disputes. 

Bank  reductions  are  appropriate  to 
remedy  certain  types  of  disputes 
resulting  from  the  audit.  OSC  had 
intenderd  this  bank  reduction  to  serve 
the  dual  purpose  of  satisfying  the 
alleged  cost  violations  and  to  place 
some  limitations  on  the  refiner’s 
prospective  pricing  of  covered  products. 
Accordingly,  in  negotiating  the  bank 
reduction  in  this  case,  OSC  sought  a 
reduction  to  the  lowest  level  consistent 
with  allowing  the  refiner  to  maintain, 
but  not  increase  prices  as  a  result  of  the 
existence  of  banks.  That  reduction  may 
have  even  exceeded  the  reduction  in 
costs  necessary  for  a  satisfactory 
resolution  of  the  outstanding  cost  issues. 
However,  decontrol  preempts  the 
intended  prospective  impact  of  such 
bank  reductions  on  the  firm’s  pricing:  If 


the  bank  reduction  were  to  take  place 
while  gasoline  were  still  under  controls, 
the  reduction  in  the  banks  of  costs 
available  to  support  prices  would  have 
placed  a  restriction  on  the  company’s 
ability  to  increase  prices.  Furthermore, 
the  end  of  the  Consent  Order  period, 
December  1980,  is  so  close  to  the  month 
of  decontrol,  January  1981,  that  the 
reduction  has  been  substantially 
deprived  of  its  ability  to  restrain  prices 
in  the  intervening  period  by  virtue  of  the 
company’s  anticipation  of  the  effect  of 
the  bank  reduction  on  its  pricing 
practices.  Since  the  bank  reduction  will 
not  have  the  intended  prospective  effect, 
and  since  the  Consent  Order  resolves  all 
outstanding  matters,  obviating  the  need 
to  address  the  amount  of  costs  available 
to  justify  selling  prices  in  the  future, 

OSC  has  determined  to  eliminate 
paragraphs  405  and  406  from  the 
Consent  Order.  This  modification  does 
not  indicate  that  the  bank  reduction  is 
inappropriate  in  light  of  the  disputes 
raised,  but  only  that  in  light  of  the 
absence  of  any  prospective  effect  on  the 
company  there  is  no  prospective  benefit 
to  be  derived  from  including  such  a 
provision  in  the  order.  Because  the 
elimination  of  this  provision  does  not 
alter  the  effect  of  the  Consent  Order,  we 
have  determined  that  the  modification 
does  not  require  that  we  provide  an 
opportunity  to  file  additional  comments. 

In  addition  to  its  comments  on  the 
bank  reduction  components  of  the 
settlements,  the  NCLC  also  raises 
several  points  concerning  the 
settlements'  cash  components.  Of 
relevance  here,  the  NCLC  expresses 
concern  that  the  refunds  to  many  of  the 
refiners'  immediate  purchasers  may  not 
be  passed  through  to  ultimate 
consumers.  Each  of  these  settlements 
utilizes  “conduits”  for  passing  a 
substantial  portion  of  the  refunds 
through  to  ultimate  consumers.  OSC 
chose  as  conduits  regulated  industries, 
such  as  the  utility  and  transportation 
industries,  for  which  some  mechanism 
exists  to  assure  a  passthrough  of 
benefits  to  their  customers  and  state  and 
local  government  entities  that  purchased 
petroleum  products  in  their  proprietary 
capacities.  Specifically  identifying  the 
refund  recipients  in  the  Consent  Orders, 
as  advocated  by  the  NCLC,  would  not 
only  be  cumbersome  in  those  instances 
in  which  there  are  a  large  number  of 
such  recipients,  but  by  revealing  a  firm’s 
customers  it  would  also  disclose 
confidential  and  proprietary  commercial 
information.  Refunds  to  these  conduits 
are,  therefore,  intended  to  provide 
general  restitution  to  those 
unidentifiable  ultimate  consumers  who, 
through  their  utility,  transportation,  or 
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tax  bills,  may  have  borne  any 
overcharges  that  did  occur. 

With  respect  to  those  Consent  Orders, 
including  this  one,  that  provide  for 
payment  to  the  U.S.  Treasury  of  any 
unclaimed  or  undistributed  funds  from 
the  claims  funds  or  from  the  DOE- 
administered  special  refund 
proceedings,  the  NCLC  contends  that 
the  payment  of  settlement  funds  into  the 
Treasury  is  illegal.  The  NCLC  has 
previously  filed  similar  comments  to 
other  consent  orders  which  contend  that 
payments  to  the  U.S.  Treasury  pursuant 
to  settlements  are  in  excess  of  DOE’s 
authority  because  there  is  no  express 
statutory  authorization  or  requirement 
for  payment  to  the  U.S.  Treasury.  We 
disagree  with  the  assertion  that 
payments  to  the  U.S.  Treasury  are 
legitimate  remedies  only  if  there  is 
express  statutory  authorization  or 
permission.  Treasury  payments  are 
entirely  opposite  in  the  context  of 
resolution  of  civil  and  administrative 
disputes  relating  to  the  refiner’s 
compliance  with  the  DOE  regulations. 

As  we  stated  in  response  to  the 
comment  filed  by  NCLC  to  the  Sun 
Company,  Inc.  Consent  Order,  “The  use 
of  a  Treasury  payment  reflects  DOE’s 
inability  to  determine  a  more 
appropriate  distribution  mechanism  in 
the  circumstances  of  this  case  and  our 
belief  that  this  payment  is  an 
appropriate  enforcement  remedy.”  45  FR 
80348  (December  4, 1980).  Under  these 
Consent  Orders,  only  unclaimed  or 
undistributed  funds  are  subject  to 
payment  to  the  Treasury;  furthermore, 
any  such  payments  will  be  made  only 
after  the  funds  have  been  held  for  a 
period  of  time  pending  distribution  in 
claims  or  refund  proceedings.  Moreover, 
in  this  instance,  payment  to  the 
Treasury  is  an  explicitly  stated,  but  not 
exclusive,  option  for  the  disposition  of 
any  undistributed  funds,  since  the 
Consent  Order  provides  in  ^402  that 
“Tenneco  and  OSC  [may]  agree  to  an 
alternative  dispositon  of  such  funds.”  In 
any  event,  particularly  in  light  of  the 
restitution  provided  for  by  other 
remedies  in  the  Consent  Orders,  OSC 
believes  that  the  payment  of 
undistributed  funds  to  the  Treasury  is  a 
reasonable  and  legal  disposition  of 
funds  that  could  otherwise  be  left  in 
limbo  indefinitely. 

A  comment  received  from  the  Air 
Transportation  Association  (“ATA") 
endorsed  the  provisions  of  the  Consent 
Order;  however,  the  ATA  suggested  that 
airline  customers  of  Tenneco  receive 
refunds  which  reflect  the  volume  of 
product  purchased.  The  instant  Consent 
Order  provides  for  refunds  to  airline 
customers,  and  the  amount  of  eajh 


refund  has  been  previously  determined 
according  to  a  volumetric  allocation 
based  on  the  amount  of  product 
purchased  by  the  customer. 

Finally,  Kern  County  Refinery,  Inc. 
(“Kern"),  a  party  to  a  Proposed 
Remedial  Order  (“PRO”)  proceeding 
before  OHA,  filed  an  objection  to  the 
Consent  Order  if  “*  *  *  the  Consent 
Order  is  in  any  way  intended  to 
foreclose  any  of  Kern’s  rights  to 
administrative  relief  before  the  DOE 
*  *  *”  The  Consent  Order,  as  all  other 
Consent  Orders  executed  by  OSC,  is 
binding  only  on  the  parties  to  the 
Consent  Order,  DOE  and  Tenneco.  In  no 
way  does  the  Consent  Order  extinguish 
a  private  right  of  action  by  any  party 
against  Tenneco,  and  Kern  is  free  to 
pursue  any  judicial  remedies  available 
to  it.  Furthermore,  Kern,  as  a  customer 
of  Tenneco,  is  eligible  under  provisions 
of  the  Consent  Order  to  be  a  recipient  of 
refunds  from  Tenneco.  Thus,  while  the 
Consent  Order  will  result  in  the 
resolution  of  OSC’s  PRO;  it  does  not 
foreclose  Kern’s  rights  to  seek  relief.  In 
light  of  the  above  considerations,  Kern’s 
comments  do  not  warrant  modification 
to  the  Consent  Order. 

Having  considered  all  comments 
submitted,  DOE  has  determined  that  the 
Proposed  Consent  Order  with  Tenneco 
should  be  made  final  with  the 
modification  discussed  above,  effective 
upon  execution  of  the  Consent  Order  as 
modified. 

Issued  in  Washington,  D.C.,  May  18, 1981. 
Avrom  Landesman, 

Acting  Special  Counsel  for  Compliance. 

[FR  Doc.  81-16410  Filed  6-1-81;  8:45  am] 
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Economic  Regulatory  Administration 

A.  Johnson  &  Co.,  Inc.;  Action  Taken 
on  Consent  Order 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  notice  of  a 
final  Consent  Order  issued  as  signed. 
EFFECTIVE  DATE*.  May  27, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Mills,  Program  Manager  for 
Entitlements,  Office  of  Enforcement, 

2000  M  Street  NW.,  Washington,  D.C. 
20461,  (202)  653-3548. 

SUPPLEMENTARY  INFORMATION:  On 
January  22, 1981,  46  FR  7052  (1981),  the 
Office  of  Enforcement  of  the  ERA 
published  notification  in  the  Federal 
Register  that  it  had  executed  a  proposed 


Consent  Order  with  A.  Johnson  & 
Company  on  November  25, 1980,  which 
would  not  become  effective  sooner  than 
30  days  after  publication.  Pursuant  to  10 
CFR  205.199J(c),  interested  persons  were 
invited  to  submit  comments  concerning 
the  terms,  conditions  or  procedural 
aspects  of  the  Consent  Order. 

Two  comments  were  received.  The 
commentors  recommended  that  the 
refunds  be  effected  through  the 
Entitlements  Program.  The  Consent 
Order  does  not  preclude  this  remedy 
and  therefore  was  not  modified.  The 
proposed  Consent  Order  was  finalized 
and  made  effective  on  May  27, 1981. 
Robert  D.  Gerring, 

Director,  Program  Operations  Division,  Office 
of  Enforcement,  Economic  Regulatory 
Administration. 

[FR  Doc.  81-16332  Filed  8-1-81;  8:45  am] 

BILLING  CODE  6450-01-M 


[Docket  No.  ER  A-FC-80-03 1 ;  ERA  Case  No. 
52416-9185-21, 22-22] 

Puget  Sound  Power  and  Light 
Company,  Frederickson  Generating 
Station  Units  1  and  2;  Decision  and 
Order  Granting  Exemption  From  the 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

Corrections 

In  FR  Doc.  81-15035  appearing  on 
page  27520  in  the  issue  of  Wednesday, 
May  20, 1981,  make  the  following 
changes: 

(1)  On  page  27521,  second  column, 
under  “DATES”,  the  second  line  should 
have  read:  “July  20, 1981.” 

(2)  On  page  27523,  first  column,  eighth 
line  from  the  top,  “June”  should  have 
read  "July”. 

BILUNG  CODE  1505-01-M 


Texas  Gas  Transmission  Corp.,  d.b.a. 
Texas  Gas  Exploration  Corp.; 

Proposed  Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  Proposed  Consent 
Order  and  opportunity  for  Comments. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  public  comment  on  the 
proposed  Consent  Order  and  on 
potential  claims  against  the  refunds 
deposited  in  an  escrow  account 
established  pursuant  to  the  Consent 
Order. 

DATE:  May  19, 1981. 

COMMENTS  by:  July  2, 1981. 
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ADDRESS:  Send  comments  to:  Wayne  I. 
Tucker,  District  Manager  of 
Enforcement,  Southwest  District  Office, 
Department  of  Energy,  P.O.  Box  35228, 
Dallas,  Texas  75235,  [Phone]  (214)  767- 
7745. 

SUPPLEMENTARY  INFORMATION:  On  May 

19, 1981,  the  Office  of  Enforcement  of 
the  ERA  executed  a  proposed  Consent 
Order  with  Texas  Gas  Transmission 
Corporation  dba  Texas  Gas  Exploration 
Corporation,  of  Houston,  Texas.  Under 
10  CFR  205.199j(b),  a  proposed  Consent 
Order  which  involves  a  sum  of  $500,000 
or  more  in  the  aggregate,  excluding 
penalties  and  interest,  becomes  effective 
only  after  the  DOE  has  received 
comments  with  respect  to  the  proposed 
Consent  Order.  Although  the  ERA  has 
signed  and  tentatively  accepted  the 
proposed  Consent  Order,  the  ERA  may, 
after  consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  Consent  Order 

Texas  Gas  Exploration  Corporation,  is 
a  firm  engaged  in  the  processing  of 
natural  gas  and  sale  of  natural  gas  liquid 
products,  and  is  subject  to  the 
Mandatory  Petroleum  Price  and 
Allocation  Regulations  at  10  CFR  Parts 
210,  211,  and  212.  To  resolve  certain  civil 
actions  which  could  be  brought  by  the 
Office  of  Enforcement  of  the  Economic 
Regulatory  Administration  as  a  result  of 
its  audit  of  sales  of  natural  gas  liquid 
products,  the  Office  of  Enforcement, 

ERA,  and  Texas  Gas  Exploration 
Corporation,  entered  into  a  Consent 
Order,  the  significant  terms  of  which  are 
as  follows: 

1.  The  period  covered  by  the  Consent 
Order  was  September  1973  through 
January  27, 1981,  and  it  included  all 
sales  of  natural  gas  liquid  products 
which  were  made  during  that  period. 

2.  Texas  Gas  Exploration  Corporation 
did  not  apply  in  a  manner  acceptable  to 
the  DOE  the  provisions  of  6  CFR  Part 
150,  Subpart  L,  and  10  CFR  Part  212, 
Subparts  E  and  K,  when  determining  the 
prices  to  be  charged  for  its  natural  gas 
liquid  products,  and,  as  a  consequence, 
charged  prices  in  excess  of  the 
maximum  lawful  sales  prices  resulting 
in  overcharges  to  its  customers. 

3.  In  order  to  expedite  resolution  of 
the  disputes  involved,  the  DOE  and 
Texas  Gas  Exploration  Corporation 
have  agreed  to  a  settlement  in  the 
amount  of  $2,060,000.  The  terms  of  the 
refund  consist  of  twenty-three  monthly 
installments  of  $85,833.33  plus  the  final 
payment  of  $85,833.41.  The  initial 
installment  is  to  be  refunded  within  60 
days  of  the  effective  date  of  the  Consent 


Order.  Within  30  days  of  the  effective 
date  of  the  Consent  Order,  Texas  Gas 
Exploration  Corporation  may  satisfy  the 
settlement  by  remitting  to  the  DOE 
$1,800,000;  thereafter,  at  any  time  the 
firm  may,  at  its  option  and  without 
penalty,  satisfy  the  settlement  by 
remitting  the  balance  then  owed.  The 
negotiated  settlement  was  determined  to 
be  in  the  public  interest  as  well  as  the 
best  interests  of  the  DOE  and  Texas  Gas 
Exploration  Corporation. 

4.  The  provisions  of  10  CFR  205.199J, 
including  the  publication  of  the  Notice, 
are  applicable  to  the  Consent  Order. 

II.  Disposition  of  Refunded  Overcharges 

In  this  Consent  Order,  Texas  Gas 
Exploration  Corporation  agrees  to 
refund,  in  full  settlement  of  any  civil 
liability  with  respect  to  actions  which 
might  be  brought  by  the  Office  of 
Enforcement,  ERA,  arising  out  of  the 
transactions  specified  in  1.1.  above,  the 
sum  of  $2,060,000  in  the  manner 
specified  in  1.3  above.  Refunded 
overcharges  will  be  in  the  form  of 
certified  checks  made  payable  to  the 
United  States  Department  of  Energy  and 
will  be  delivered  to  the  Assistant 
Administrator  for  Enforcement,  ERA. 
These  funds  will  remain  in  a  suitable 
account  pending  the  determination  of 
their  proper  disposition. 

The  DOE  intends  to  distribute  the 
refund  amount  in  a  just  and  equitable 
manner  in  accordance  with  applicable 
laws  and  regulations.  Accordingly, 
distribution  of  such  refunded 
overcharges  requires  that  only  those 
"persons”  (as  defined  at  10  CFR  205.2) 
who  actually  suffered  a  loss  as  a  result 
of  the  transactions  described  in  the 
Consent  Order  receive  appropriate 
refunds.  Because  of  the  petroleum 
industry’s  complex  marketing  system,  it 
is  likely  that  overcharges  have  been 
passed  through  as  higher  prices  to 
subsequent  purchasers.  In  fact,  the 
adverse  effects  of  the  overcharges  may 
have  become  so  diffused  that  it  is  a 
practical  impossibility  to  identify 
specific,  adversely  affected  persons,  in 
which  case  disposition  of  the  refunds 
will  be  made  in  the  general  public 
interest  by  an  appropriate  means  such 
as  payment  to  the  Treasury  of  the 
United  States  pursuant  to  10  CFR 
205.1991(a). 

III.  Submission  of  Written  Comments 

A.  Potential  Claimants:  Interested 
persons  who  believe  that  they  have  a 
claim  to  all  or  a  portion  of  the  refund 
amount  should  provide  written 
notification  of  the  claim  to  the  ERA  at 
this  time.  Proof  of  claims  is  not  being 
required.  Written  notification  to  the 
ERA  at  this  time  is  requested  primarily 


for  the  purpose  of  identifying  valid 
potential  claims  to  the  refund  amount. 
After  potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  by  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
period  for  this  Notice  may  result  in  the 
DOE  irrevocably  disbursing  the  funds  to 
other  claimants  or  to  the  general  public 
interest. 

B.  Other  Comments:  The  ERA  invites 
interested  persons  to  comment  on  the 
terms,  conditions,  or  procedural  aspects 
of  this  Consent  Order. 

You  should  send  your  comments  or 
written  notification  of  a  claim  to  Wayne 
I.  Tucker,  District  Manager  of 
Enforcement,  Southwest  District  Office, 
Department  of  Energy,  P.O.  Box  35228, 
Dallas,  Texas  75235.  You  may  obtain  a 
free  copy  of  this  Consent  Order  by 
writing  to  the  same  address  of  by  calling 
(214)  767-7745. 

You  should  identify  your  comments  or 
written  notification  of  a  claim  on  the 
outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation,  “Comments  on  Texas  Gas 
Transmission  Corporation  dba  Texas 
Gas  Exploration  Corporation,  Consent 
Order.”  We  will  consider  all  comments 
we  receive  by  4:30  p.m.,  local  time  on 
July  2, 1981.  You  should  identify  any 
information  or  data  which,  in  your 
opinion,  is  confidential  and  submit  it  in 
accordance  with  the  procedures  in  10 
CFR  205.9(f). 

Issued  in  Dallas,  Tex.,  on  the  22d  day  of 
May  1981. 

Wayne  I.  Tucker, 

Southwest  District  Manager,  Economic 
Regulatory  Administration. 

[FR  Doc.  81-16333  Filed  6-1-81;  8:45  am) 

BILLING  COOt  6450-01-44 

Witco  Chemical  Corp.;  Proposed 
Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  proposed  Consent 
Order  and  opportunity  to  comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  public  comment  on  the 
proposed  Consent  Order  and  on 
potential  claims  against  the  refunds 
deposited  in  an  escrow  account 
pursuant  to  the  Consent  Order. 

DATE  COMMENTS  BY:  July  2, 1981. 

ADDRESS:  Send  Comments  to:  Edward  F. 
Momorella,  District  Manager  for 
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Enforcement,  Northeast  District,  1421 
Cherry  Street,  Philadelphia,  Pa.,  19102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Momorella,  District  Manager  , 
for  Enforcement,  Northeast  District,  1421 
Cherry  Street,  Philadelphia,  Pa.,  19102, 
215-597-2633. 

SUPPLEMENTARY  INFORMATION:  On  May 

21, 1981,  The  Office  of  Enforcement  of 
the  ERA  executed  a  proposed  Consent 
Order  with  Witco  Chemical  Corporation 
of  Paramus,  New  Jersey.  Under  10  CFR 
205.199j(b),  a  proposed  Consent  Order 
which  involves  a  sum  of  $500,000  or 
more,  excluding  interest  and  penalties, 
becomes  effective  no  sooner  than  thirty 
days  after  publication  in  the  Federal 
Register  requesting  comments 
concerning  the  proposed  Consent  Order. 
Although  the  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  The  Consent  Order 

Witco  Chemical  Corporation  (Witco), 
with  its  home  office  located  in  Paramus, 
New  Jersey,  is  a  firm  engaged  in  the 
refining  and  sale  of  petroleum  products 
and  was  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  at  10  CFR  Parts  210,  211,  212 
during  the  period  covered  by  this 
Consent  Order  (“settlement  period”).  To 
resolve  certain  civil  actions  which  could 
be  brought  by  the  Office  of  Enforcement 
of  the  Economic  Regulatory 
Administration  as  result  of  its  audit  of 
Witco  the  Office  of  Enforcement,  ERA 
and  Witco  entered  into  a  Consent 
Order,  the  significant  terms  of  which  are 
as  follows: 

1.  The  Consent  Order  resolves  all 
issues  of  Witco's  compliance  with  all 
statutory  requirements  and 
administrative  regulations  administered 
by  the  ERA  with  respect  to  the  pricing 
and  allocation  of  crude  oil  and  all 
products  derived,  refined  or  processed 
from  crude  oil  or  natural  gas  that  have 
been  regulated  at  any  time  by  the  ERA 
(covered  products),  including 
entitlements  and  mandatory  oil  imports 
programs  (said  requirements  and 
regulations  being  hereinafter  referred  to 
as  the  "Federal  petroleum  price  and 
allocation  regulations”),  with  the 
exceptions  set  forth  in  the  Consent 
Order,  for  the  period  August  19, 1973 
through  12:01  a.m.,  January  28, 1981. 

2.  In  settlement  of  all  disputes  with 
the  ERA  concerning  excess  revenues 
which  it  may  have  received  from  sales 
of  covered  products  during  this  period, 
Witco  has  agreed  to  a  refund  of 


$4,500,000.00  and  a  payment  of 
$100,000.00  in  compromise  of  civil 
penalties. 

3.  As  required  by  the  regulation  cited 
above,  the  ERA  will  receive  comments 
on  the  Consent  Order  for  a  period  of  not 
less  than  thirty  (30)  days  following 
publication  of  this  notice.  The  ERA  will 
consider  any  comments  which  it 
receives  during  this  period  before 
determining  whether  to  make  the 
Consent  Order  final.  Although  the 
Consent  Order  has  been  signed  and 
accepted  by  the  parties,  the  ERA  may, 
after  the  expiration  of  the  comment 
period,  withdraw  its  acceptance  of  the 
Consent  Order  and  attempt  to  obtain  a 
modification  of  it  or  issue  the  Consent 
Order  as  proposed. 

4.  Witco  engages  in,  among  other 
things,  the  production,  refining, 
processing,  reselling  and  marketing  of 
covered  products.  An  audit  conducted 
by  the  ERA  included  a  review  of  Witco’s 
records  relating  to  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations  during  the  period  August  19, 
1973  through  12:01  a.m.,  January  28, 1981 
(the  audit  period). 

5.  In  its  audit  the  ERA  reviewed 
Witco’s  pricing  and  allocation  policies 
and  procedures,  and  the  manner  in 
which  Witco  applied  the  Federal 
petroleum  price  and  allocation 
regulations.  The  ERA  and  Witco 
disagree  in  several  respects  concerning 
Witco’s  compliance  with  the  Federal 
petroleum  price  and  allocation 
regulations  during  the  audit  period. 
Notwithstanding  the  ERA’s  view  as  to 
the  proper  application  of  the  regulations 
to  Witco’s  activities,  Witco  maintains 
that  it  has  correctly  construed  and 
applied  the  regulations.  The  ERA  and 
Witco  each  believes  that  its  respective 
positions  on  the  legal  issues  underlying 
their  disagreements  are  meritorious. 
However,  both  parties  desire  to  resolve 
the  issues  raised  by  the  audit  without 
resort  to  complex,  lengthy  and 
expensive  compliance  actions.  The  ERA 
believes  that  the  Consent  Order  is  in  the 
public  interest  because  it  provides  a 
satisfactory  resolution  of  disputed 
issues  and  an  appropriate  conclusion  of 
the  Witco  audit. 

6.  The  Consent  Order  addresses  all 
aspects  of  Witco’s  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations  during  the  audit  period, 
except  for  certain  specifically  excluded 
matters,  and  (with  the  same  exclusions) 
resolves  all  issues  concerning  Witco’s 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations  during 
the  audit  period. 

7.  In  settlement  of  all  disputes  with 
the  ERA  concerning  excess  revenues 
which  is  may  have  received  from  sales 


of  covered  products  during  the  audit 
period,  Witco  has  agreed  to  place 
$4,500,000.00  in  an  account  to  be 
established  by  the  Assistant 
Administrator  for  Enforcement,  ERA, 
within  ten  (10)  days  after  the  effective 
date  of  the  Consent  Order.  The  funds  in 
this  account  are  to  be  distributed  by  the 
ERA  in  accordance  with  10  CFR  Part 
205,  Subpart  V,  or  other  equivalent 
procedures. 

8.  Witco  has  also  agreed  to  pay 
$100,000.00  in  compromise  of  all  civil 
penalties  that  ERA  might  seek  under 
applicable  law. 

9.  The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order. 

10.  Upon  becoming  final  after 
consideration  of  public  comments  by  the 
ERA,  the  Consent  Order  will  be  a  final 
order  in  which  Witco  has  waived  its 
right  to  an  administrative  or  judicial 
appeal. 

11.  The  Consent  Order  does  not 
constitute  an  admission  by  Witco  nor  a 
finding  by  the  ERA  of  any  violation  of 
the  Federal  petroleum  price  and 
allocation  regulations.  This  notice 
merely  summarizes  the  Consent  Order, 
and  neither  limits  nor  modifies  it  in  any 
way  whatsoever. 

III.  Submission  of  Written  Comments 
and  Notices  of  Claim 

A.  Potential  Claimants 

Interested  persons  who  believe  that 
they  have  a  claim  to  all  or  a  portion  of 
the  refund  amount  should  provide 
written  notification  of  the  claim  to  the 
ERA  at  this  time.  Proof  of  claims  is  not 
now  being  required.  Written  notification 
to  the  ERA  at  this  time  is  requested 
primarily  for  the  purpose  of  identifying 
valid  potential  claims  to  the  refund 
amount. 

After  potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  by  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
period  for  this  Notice  may  result  in  the 
DOE  irrevocably  disbursing  the  funds  to 
other  claimants  or  in  the  general  public 
interest. 

B.  Other  Comments 

The  ERA  invites  interested  persons  to 
comment  on  the  terms,  conditions,  or 
procedural  aspects  of  this  Consent 
Order. 

You  should  send  your  comments  or 
written  notification  of  a  claim  to  Edward 
F.  Momorella,  District  Manager  of 
Enforcement,  Northeast  District,  1421 
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Cherry  Street,  Philadelphia,  Pa.  19102. 
You  may  obtain  a  free  copy  of  this 
Consent  Order  by  writing  to  the  same 
address  or  by  calling  215-597-2633. 

You  should  identify  your  comments  or 
written  notification  of  claim  on  the 
outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation,  “Comments  on  Witco 
Consent  Order.”  We  will  consider  all 
comments  we  receive  by  4:30  p.m.  local 
time,  on  July  2, 1981.  You  should  identify 
any  information  or  data  which,  in  your 
opinion,  is  confidential  and  submit  it  in 
accordance  with  the  procedures  in  10 
CFR  205.9(f). 

Issued  in  Philadelphia,  Pa.  on  the  21st  day 
of  May  1981. 

Edward  F.  Momorella, 

District  Manager  of  Enforcement,  Northeast 
District. 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D” 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  North 


Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  on  or  before  June  17, 1981. 
Section  102-1:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1000  ft  rule) 

102-4:  New  onshore  reservoir 
102-5:  New  reservoir  on  old  OCS 
lease 

Section  107-DP:  15,000  feet  or  deeper 
107-GB:  Geopressured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  New  tight  formation 

107- RT:  Recompletion  tight  formation 
Section  108:  Stripper  well 

108- SA:  Seasonally  affected 


108-ER:  Enhanced  recovery 
108-PB:  Pressure  buildup 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-16330  Filed  6-1-81;  8:45  am] 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  “D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission’s  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  on  or  before  June  17, 1981. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 
Section  102-1;  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1000  ft  rule) 

102-4:  New  onshore  reservoir 
102-5:  New  reservoir  on  old  OCS 
lease 

Section  107-DP:  15,000  feet  or  deeper 
107-GB:  Geopressured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  New  tight  formation 

107- RT:  Recompletion  tight  formation 
Section  108 — :  Stripper  well 

108- SA:  Seasonally  affected 
108-ER:  Enhanced  recovery 
108-PB:  Pressure  buildup 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-16331  Filed  6-1-81;  8:45  am) 

BILLING  CODE  6450-85-M 


Western  Area  Power  Administration 

Announcement  of  the  Proposed  Power 
Marketing  Plan  Central  Valley  Project, 
California 

AGENCY:  Western  Area  Power 
Administration,  Department  of  Energy. 
ACTION:  Announcement  of  the  proposed 
power  marketing  plan  governing  the 
proposed  allocation  of  102  MW  of 
additional  power  and  10  MW  of  power 
to  protect  system  diversity,  the  proposed 
renewal  of  certain  existing  contracts, 
the  proposed  conservation  and 
renewable  energy  program,  and  the 
proposed  transmission  marketing  plan — 
Central  Valley  Project,  California. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  developing 


a  power  marketing  plan  (Plan)  for  the 
power  resources  marketed  by  Western’s 
Sacramento  Area  Office.  Initial 
activities  began  last  July  1980.  Thus,  far, 
three  information  forums  and  two  public 
comment  forums  have  been  held. 

Western  reaffirms  its  commitment  to 
publish  the  final  Plan  by  October  1981. 
The  schedule  of  remaining  events  is 
included  below. 

The  major  points  within  each  category 
of  the  proposed  Plan  follow.  A  brochure 
containing  the  Plan  and  associated 
studies  will  be  available  as  of  the  date 
of  this  Federal  Register  and  will  be 
presented  at  a  June  2, 1981,  public 
information  forum.  Interested  parties 
will  receive  the  brochure  about  1  week 
before  the  June  2,  forum. 

DATES:  A  public  information  forum  will 
be  held  on  June  2, 1981,  beginning  at  9:30 
a.m.  in  the  Mariposa/Sonora  Rooms, 
Holiday  Inn-Holidome,  5321  Date 
Avenue,  Sacramento,  California.  The 
proposed  Plan  will  be  made  available  at 
this  forum.  Written  comments  are  due 
by  July  21, 1981. 

A  public  comment  forum  will  be  held 
on  July  14, 1981,  beginning  at  9:30  a.m.  in 
the  Sutter  Mill  Room,  Holiday  Inn- 
Holidome,  5321  Date  Avenue, 
Sacramento,  California. 

ADDRESS:  For  further  information 
concerning  the  public  information  foium 
contact:  Mr.  David  G.  Coleman,  Area 
Manager,  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
U.S.  Department  of  Energy,  2800  Cottage 
Way.  Sacramento,  CA  95825,  (916)  484- 
4251. 

Proposed  Power  Marketing  Plan 

102  MW  of  Additional  Power  and  10 
MW  for  Protection  of  System  Diversity: 
Western  proposes  to  market  102  MW  as 
follows.  The  46  MW  reserved  for  the 
Westlands  Water  District  (Westlands) 
will  be  marketed  on  a  withdrawal  basis; 
of  the  remaining  56  MW,  30  MW  will  be 
reserved  to  “firm"  renewable  resources 
and  cogeneration,  and  26  MW  will  be 
allocated  on  a  nonwithdrawable  basis. 

Firm-power  allocations  from  the  46 
MW  of  Westlands  power  will  be  made 
subject  to  Westland's  load  growth  and 
will  be  partially  or  wholly  withdrawable 
on  1  year’s  advance  notice  in  writing  to 
the  recipients  of  an  allocation.  The 
amount  of  withdrawal  will  be  on  a  pro 
rata  basis  among  all  recipients  of  a 
withdrawable  allocation. 

The  30  MW  reserved  to  firm 
renewable  resources  and  cogeneration 
will  involve  a  capacity  and  energy 
exchange.  The  exchange  will  be 
negotiated  on  an  individual  basis 
depending  on  the  type  of  project  under 
consideration. 


An  additional  10  MW  is  proposed  to 
be  made  available  to  those  entities 
which  can  shed  load  during  times  of 
Western's  total  system  simultaneous 
peak,  and  thus  contribute  to  Western’s 
system  diversity.  The  scheduling  and 
accounting  for  “load  shedding"  will  be 
negotiated  on  a  case-by-case  basis. 

Alternative  limitations  on  the  amount 
of  energy  to  be  marketed  with  capacity 
allocated  from  the  26  MW  of 
nonwithdrawable  power  and  the  46  MW 
of  Westlands  withdrawable  power  have 
been  studied  and  are  discussed  below. 

Renewal  of  Expiring  Contracts: 
Western  proposes  to  renew  existing 
contracts  that  expire  on  or  before  April 
30, 1985,  on  substantially  the  same 
contract  rate  of  delivery  (CRD)  terms; 
however.  Western  has  not  yet  decided 
as  to  whether  to  apply  a  40-percent 
monthly  load  factor  energy  limit  or  a 
customer  load  factor  energy  limit.  The 
alternative  limitations  on  the  amount  of 
energy  to  be  sold  with  capacity  are 
discussed  further  below. 

Marketing  Area:  The  Sacramento 
Area  Office  of  Western  has  a  marketing 
area  which  generally  encompasses  the 
Central  Valley  Project  (CVP)  water 
basin  and  northern  Nevada.  The  CVP 
resources  have  traditionally  been 
utilized  in  the  northern  California  area, 
and  area  planning  has  developed  under 
the  assumption  that  those  resources  will 
be  used  in  the  area.  Under  Western’s 
contract  with  Pacific  Gas  and  Electric 
Company  (PGandE)  (Contract  No.  14- 
06-200-2948A)  there  are  constraints 
involved  with  marketing  CVP  power 
resources  outside  the  northern 
California  area.  Further,  Western  has  no 
transmission  capability  to  serve  the 
northern  Nevada  area. 

Given  these  considerations  and 
constraints,  Western  proposes  to  market 
its  CVP  power  only  within  the  northern 
California  portion  of  the  Sacramento 
Area  Office  marketing  area.  However, 
Western  does  recognize  the  longer  term 
possiblity  of  marketing  power  from 
other  new  Federal  resources  to  qualified 
preference  entities  in  northern  Nevada. 

Contract  Termination  Dale:  The 
contract  termination  date  for  ail 
renewed  contracts,  contracts  for  power 
allocated  under  the  102  MW,  and 
contracts  for  the  10  MW  of  power  for 
protection  of  system  diversity  is 
proposed  to  be  July  1, 1994. 

Western's  Contract  Reservations: 
Western  proposes  the  following 
reservations  to  apply  to  all  renewed 
contracts  and  to  contracts  for  power 
allocated  from  the  102  MW: 

1.  Western  may,  at  its  sole  discretion, 
reduce  a  customer's  CRD  for  firm  power 
by  any  amount  necessary  to  supply  the 
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project-use  requirements  including 
operation  of  the  Federal  San  Luis  Unit  of 
the  Central  Valley  Project.  The 
reduction  amount  shall  be  prorated 
among  all  preference  customers. 

Western  shall  give  its  customers  written 
notice  6  months  in  advance  of  the 
effective  date  of  the  reduction. 

2.  At  those  times  when  Western’s 
total  system  simultaneous  peak  demand 
exceeds  the  1,152-MW  level,  Western 
may,  at  its  sole  discretion,  curtail  its 
customers'  CRD  so  as  not  to  exceed  a 
pro  rata  share  of  the  total  power  and 
energy  that  is  available. 

3.  In  order  to  supply  electric  power 
and  energy  to  preference  customers  in 
Tuolumne,  Calaveras,  and  Trinity 
Counties  in  California  in  accordance 
with  the  requirements  of  reclamation 
law,  Western,  upon  90  days’  advance 
written  notice  to  its  customers,  may 
withdraw  electric  power  from  its 
customers.  The  criteria  for  withdrawal 
of  power  from  CVP  customers  will  be 
determined  in  a  subsequent  rulemaking 
after  allowing  the  appropriate  public 
notice  and  comment. 

Transmission  Billing  Terms  for 
Renewed  Contracts,  Contracts  for  THE 
102  MW,  and  Contracts  for  the  10  MW 
of  Diversity:  Currently,  Western  has  one 
transmission  rate  which  applies  to 
customers  that  receive  CVP  power 
wheeled  over  PG  and  E’s  system.  The 
majority  of  the  costs  for  wheeled  service 
were  in  the  past  programed  to  be 
recovered  from  the  power  sales  rate. 

The  power  rate  is  adjusted  or 
discounted  for  direct-service  customers. 
This  system  is  cumbersome  and  results 
in  inequitable  treatment  among 
customers. 

Western  proposes  to  maintain  an 
option  to  eventually  discontinue  the 
present  system,  replacing  it  with  a 
separate  billing  for  transmission. 
Therefore,  Western  proposes  that 
customers  which  receive  renewed 
contracts  and  contracts  for  the  102  MW 
shall  not  be  billed  for  transmission  if 
they  are  directly  served  from  Western’s 
transmission  system.  The  contracts  of 
customers  who  have  wheeled  service 
will  provide  for  a  wheeling  charge. 
Appropriate  contract  terms  will  cover 
each  situation.  Western  expects  to 
adjust  or  set,  as  appropriate, 
transmission  rates  to  be  charged  under 
such  contractual  provisions. 

Energy  Limit  Alternatives:  Western’s 
CVP  hydroelectric  system  is  typically 
energy  deficient  during  the  fall  and 
winter  when  river  flows  are  at  relative 
minimums.  In  1971,  Western  obtained  a 
10-year  contract  for  400  MW  of  power 
from  the  Centralia  coal  plant  located  in 
the  State  of  Washington  to  provide 
baseload  energy  to  complement  the 


CVP’s  seasonal  energy  production.  With 
the  expiration  of  the  Centralia  contract 
on  December  31, 1981,  Western 
estimates  that  its  energy  bank  accounts 
Nos.  1  and  2,  which  are  maintained  with 
PGandE,  will  be  depleted  in  the  Mid- 
1980’s  and  early  1990’s,  respectively. 
Confronted  by  this  fact,  Western 
determined  that  it  could  either  market 
only  what  the  CVP  can  generate  on  an 
annual  average  basis  or  continue  to 
market  its  power  resources  at  the 
customers’  load  factor  and  seek  to 
acquire  resources  to  meet  customers’ 
demands.  The  CVP’s  annual  average 
capacity  factor  is  about  40  percent  and 
Western’s  customers  have  about  a  60- 
percent  load  factor  on  a  system  average 
basis. 

Western’s  studies  with  regard  to 
marketing  a  total  of  1,152  MW  at  a  40- 
percent  load  factor  versus  the 
customers’  load  factor  indicate  that  the 
purchase  power  requirement  difference 
between  the  two  load  factor  levels  for 
the  period  1981  to  July  1, 1994,  ranges 
from  150  gigawatthours  {GWh)  in  1982  to 
600  GWh  annually  in  the  late  1980’s.  Not 
until  July  1, 1994,  when  the  Sacramento 
Municipal  Utility  District’s  (SMUD) 
current  contract  for  360  MW  expires, 
could  there  be  a  significant  difference  in 
the  CVP’s  purchase  power  requirements 
between  the  two  alternative  energy 
limitations.  The  difference  in  purchase 
power  requirements  could  increase  from 
600  to  1,300  GWh  annually  in  the  period 
1994-2004.  It  is  for  this  reason  also  that 
Western  proposes  to  have  a  contract 
termination  date  of  July  1, 1994,  for  all 
contracts  that  expire  by  April  30, 1985, 
for  all  contracts  for  the  102  MW  of 
additional  power,  and  for  contracts  for 
the  10  MW  for  protection  of  system 
diversity.  By  this  date,  Western  will 
have  been  able  to  re-evaluate  the 
necessity  to  renew  or  revise  all  expiring 
contracts  and  the  SMUD  contract  at 
either  a  40-percent  or  customer  load 
factor  energy  limitation. 

Western  has  not  yet  made  a  final 
determination  of  the  energy  limit 
alternatives.  Western  does,  however, 
propose  to  implement  either  the  40- 
percent  annual  average  load  factor 
energy  limitation  or  the  customer  load 
factor  alternative.  Customer  comments 
on  this  issue  are  again  solicited.  The 
decision  on  which  load  factor 
alternative  to  apply  will  be  made  after 
July  27, 1981,  which  is  the  close  of  the 
formal  comment  period. 

Conservation  and  Renewable  Energy 
Program:  Western  is  presently  in  the 
draft  stages  of  preparing  a  conservation 
and  renewable  energy  program.  The 
purpose  of  this  program  will  be  to 
encourage  the  involvement  of  our 


customers  in  conservation  activities/ 
programs  and  renewable  energy  projects 
that  are  in  keeping  with  the  objectives  of 
the  National  Energy  Policy: 

•  Reduction  of  U.S.  dependence  on 
imported  oil. 

•  Improved  efficiency  in  the  use  of 
energy. 

•  Increased  production  and  use  of 
renewable  energy. 

The  program  is  being  developed 
separately  from  the  power  marketing 
plan.  The  schedule  and  major  elements 
of  the  program  may  be  presented  at  the 
June  2, 1981,  public  information  forum. 

Each  contractor  who  contracts  to  take 
power  allocated  from  the  102  MW  or  the 
10  MW  of  diversity,  or  to  take  power 
under  a  renewal  contract  will  be 
required  under  their  contract  to  continue 
or  implement  a  conservation  and 
renewable  energy  program  acceptable  to 
Western  when  Western’s  conservation 
and  renewable  energy  program 
regulations  become  effective.  If  a 
contractor  does  not  maintain  an 
effective  conservation  program,  the 
contractors  CRD  is  subject  to  a 
reduction  of  up  to  10  percent. 

Allocation  Criteria:  The  proposed 
allocation  criteria  which  were  published 
at  46  FR  25539  (May  7, 1981)  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  proposed  power  marketing 
plan. 

Proposed  Transmission  Marketing  Platt 

Western  proposes  a  transmission 
marketing  plan  which  seeks  to  maximize 
the  use  of  the  CVP’s  1,200-mile 
transmission  system  and  the  400-MW 
entitlement  on  the  Pacific  Northwest 
500-kV  a.c.  intertie.  Western’s  loads  will 
receive  first  priority;  then,  if  surplus 
transmission  capability  is  available,  it 
will  be  used  to  obtain  other  purchase 
power  supplies  to  support  Western’s 
contractual  commitments.  Next, 
preference  will  be  given  to  preference 
customers  who  have  a  need  to  meet  load 
requirements  above  their  CRD,  subject 
to  contractual  and  physical  constraints. 
If  surplus  transmission  capacity  still 
exists,  Western  will  assist  its  preference 
customers  in  integrating  any  of  their 
resources  which  are  located  in  the 
Northwest  or  in  any  part  of  Western’s 
marketing  area.  Western  will  also 
cooperate  fully  in  areawide  emergency 
planning  programs  and  utilize  its 
transmission  system  to  lend  assistance 
during  emergencies  and  power 
curtailment  situations  to  assist  all 
interconnected  utilities  where  feasible. 

Environmental  Assessment 

Western  presented  its  assessment  of 
potential  environmental  impacts  of  the 
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Sacramento  Area  Office’s  proposed 
power  marketing  plan  in  the  January  14, 
1981,  draft  Plan.  The  assessment  found 
that  the  Plan  would  not  involve  changes 
in  the  operation  of  the  CVP’s 
hydroelectric  and  transmission  facilities. 
In  addition,  the  Plan  calls  for  no  new 
facilities;  and  thus,  the  proposed  action 
would  not  affect  the  existing  CVP 
system,  the  natural  ecosystem, 
recreational  resources,  or  historical  or 
archeological  sites. 

The  California  Energy  Commission 
(CEC)  by  letter  dated  March  6, 1981,  did 
take  issue  with  one  statement  in  the 
Environmental  Assessment:  the 
environmental  impact  of  all  alternatives 
are  identical  to  those  described  for  the 
proposed  action  (page  69,  draft  Plan, 
January  14, 1981).  The  thrust  of  the 
CEC's  comment  was  that  cogeneration 
and  renewable  energy  would  “  *  *  * 
reduce  air  polution  in  the  PG  and  E  area 
by  cutting  back  the  consumption  of 
fossil  fuels,  particularly  oil." 

Western  agrees  with  the  CEC  and 
recognizes  the  potential  for  improved  air 
quality  associated  with  displacement  of 
existing  oil  generation  by  certain  types 
of  cogeneration  and  renewable  energy. 
Therefore,  Western  incorporates  this 
section  of  the  proposed  Plan  into  the 
environmental  assessment  presented  in 
the  January  14, 1981,  draft  Plan. 

Given  the  above  revision  to  the 
environmental  assessment,  Western 
concludes  that  because  the  proposed 
Plan  has  no  significant  environmental 
constraints  and  the  development  of  the 
Plan  will  not  cause  any  significant 
environmental  impact,  no  further 
documentation  under  the  National 
Environmental  Policy  Act  is  required. 
Subject  to  comments  received  by  July 
27, 1981,  Western  proposes  to  reaffirm 
its  findings  and  conclusions. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.)  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  Western  has  determined  that  (1) 
this  rulemaking  relates  to  services 
offered  by  Western  and  therefore  is  not 
a  rule  within  the  purview  of  the 
Regulatory  Flexibility  Act;  (2)  there  will 
be  only  a  few  qualifying  applicants 
which  will  be  small  entities;  and  (3)  the 
impacts  of  an  allocation  from  Western 
would  not  cause  an  adverse  economic 
impact  to  such  entities.  The 
requirements  of  the  Act  can  be  waived  if 
the  head  of  the  agency  certifies  that  the 
rule  will  not,  if  promulgated,  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  reasons  cited  above,  the 
Administrator  of  Western  has  certified 
that  the  proposed  allocation  criteria 
published  in  the  Federal  Register  on 
May  7. 1981  (46  FR  25539),  and  the 
proposed  power  marketing  plan  are  not 
rules  under  the  Regulatory  Flexibility 
Act  and  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Administrator’s  certification  is 
published  herewith  and  has  been  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Determination  Under  Executive  Order 
12291 

Pursuant  to  Executive  Order  12291  of 
February  17, 1981  (46  FR  13193,  February 
19. 1981),  each  agency  is  to  determine 
whether  a  rule  it  intends  to  propose  is  a 
"major  rule."  Western  has  determined 
that  for  the  purposes  of  Executive  Order 
12291,  the  proposed  power  marketing 
plan  is  not  a  major  rule  because: 

1.  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

2.  It  will  not  result  in  a  major  increase 
in  cost  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or 

3.  It  will  not  have  significant  adverse 
effects  on  competition  employment, 
investment,  productivity  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rulemaking  was 
submitted  to  the  Director  of  the  Office  of 
Management  and  Budget  for  review 
prior  to  publication  of  this  Federal 
Register. 

Power  Marketing  Plan  Schedule:  The 
following  schedule  applies  to  the 
remainder  of  the  power  marketing  plan 
development  period. 

June  2 — Information  forum  on  the  proposed 
power  marketing  plan  and  allocation 
criteria 

July  14— Comment  forum 
July  27 — Last  date  for  receipt  of  written 
comments  on  the  allocation  criteria, 
application  format,  and  power  marketing 
plan 

August  3 — Publish  adopted  allocation  criteria 
August  10  to  September  15 — Receive 
applications  for  allocations 
September  30 — Publish  final  plan  and 
proposed  allocations 

October  8 — Comment  forum  on  the  proposed 
allocations 

November  2 — Publish  final  allocations  and 
begin  contracting 


Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  power 
marketing  plan  are  and  will  be  available 
for  inspection  and  copying  at  the 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  2800  Cottage 
Way,  Sacramento,  CA  95825,  (916)  484- 
4251. 

Issued  at  Golden,  Colorado,  May  15. 1981. 
Don  W.  Shinkle, 

Assistant  Administrator  for  Management 
Services. 

Certification  of  Compliance  With  the 
Regulatory  Flexibility  Act  of  1980 

I.  Robert  L.  McPhail,  Administrator  of 
the  Western  Area  Power 
Administration,  certify  that  the 
“Proposed  Allocation  Criteria  For  The 
Marketing  of  102  MW  of  Additional 
Power  and  10  MW  of  Power  to  Protect 
System  Diversity,’’  published  on  May  7, 
1981,  in  Federal  Register  (46  FR  25539). 
and  the  "Proposed  Power  Marketing 
Plan"  for  the  Central  Valley  Project 
which  will  be  published  on  or  about 
May  27, 1981,  are  not  rules  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore  comply  with  the  requirements 
of  the  Regulatory  Flexibility  Act  without 
the  preparation  of  a  regulatory 
flexibility  analysis. 

Issued  at  Golden.  Colorado,  May  12, 1981. 
Robert  L.  McPhail, 

Administrator. 

JVR  Doc.  81-16427  Filed  6-1-81;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51257A;  TSH-FRL-1843-7] 

Acrylated  Alkoxylated  Aliphatic  Glycol 
Premanufacture  Notice;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

Summary:  This  notice  corrects  the 
toxicological  information  on  a 
premanufacture  notice  (PMN)  submitted 
by  Diamond  Shamrock  Corp.,  Process 
Chemicals  Division  as  required  by 
section  5(a)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Berlin,  Chemical  Control  Division 
(TS-794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
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E-221, 401  M  St.,  SW.,  Washington,  DC 
20460,  (202-426-8816). 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  May  8, 1981  (46  FR 
25693),  EPA  issued  a  notice  of  receipt  of 
a  PMN  (PMN  81-163)  on  the  chemical 
generically  identified  as  acrylated 
alkoxylated  aliphatic  glycol  submitted 
by  Diamond  Shamrock  Corp.,  Process 
Chemicals  Divisions,  PO  Box  2386R, 
Morristown,  NJ  07960. 

In  the  FR  Doc.  81-13900  appearing  at 
page  25694  under  PMN  81-163,  first 
column,  the  "Toxicity  Data.”,  second 
column,  is  corrected  to  read  from  “No 
data  were  submitted.”  to: 

“Skin  irriation,  Draize  (rabbits) — 0.9/8 
and  2/8,  mildly  irritating. 

Eye  irritation,  Draize  (rabbits) — 2.3/ 

110. 

Oral  LDso  (rats) — >10,000  mg/kg. 
Dermal  LDso  (rabbits) — >5,000  mg/kg. 
Mutagenicity  (Ames) — Negative.” 

Dated:  May  27, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division. 

|FR  Doc.  81-16351  Filed  6-1-81;  8:45  am) 

BILLING  CODE  6560-31-M 

I  OPTS-51265;  TSH-FRL-1843-41 

Amide  Functional  Silane; 
Premanufacture  Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA’s  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  Section 
5(d)(2)  requires  EPA  to  publish  in  the 
Federal  Register  certain  information 
about  each  PMN  within  5  working  days 
after  receipt.  This  notice  announces 
receipt  of  a  PMN  and  provides  a 
summary. 

DATE:  Written  comments  by  June  29, 
1981. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
“(OPTS-51265)  and  the  specific  PMN 
number,  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Management 
Support  Division,  Office  of  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-401,  401  M  St., 


SW.,  Washington,  DC  20460,  (202^26- 
2610). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Ehrensberger,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-335,  401  M  St., 
SW.,  Washington,  DC  20460,  (202-755- 
1150). 

SUPPLEMENTARY  INFORMATION:  A  PMN 

has  been  received  by  the  EPA.  The 
following  is  a  summary  of  information 
provided  by  the  manufacturer: 

PMN  81-217 

Close  of  Review  Period.  July  29, 1981. 
Manufacturer's  Identity.  Dow  Coming 
Corporation,  P.O.  Box  1767,  2200  W. 
Salzburg  Road,  Midland,  MI  48640. 

Specific  Chemical  Identity.  Claimed 
confidental  business  information. 

Generic  name  provided:  Amide 
functional  silane. 

Use.  Claimed  confidential  business 
information.  Generic  use  information 
provided:  The  submitter  states  that  the 
PMN  substance  will  be  used  as  an 
additive  in  a  coating  for  plastics. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical/Chemical  Properties 
pH—7. 

Color — Yellow  brown. 

Physical  state — Liquid. 

Flash  point  (COC) — 225T. 

Toxicity  Data 

Acute  oral  toxicity  LD50  (rat) — >5,000 
mg/kg. 

Dermal  toxicity  LDso  (rabbit) — >2,000 
mg/kg. 

Eye  irritation  (rabbit) — Irritating. 

Skin  irritation  (rabbit) — Nonirritating. 
Ames  Samonella  Assay — No 
mutagenic  activity. 

Environmental  Test  Data 

Fish  96-hour  LCso — >100  ppm. 

Daphia  48-hour  LC*o — >100  mg/1. 
Exposure.  No  data  were  submitted. 
The  submitter  states  that  exposure  to 
the  new  chemical  will  be  minimal  due  to 
its  manufacture  in  a  closed  system. 

Environmental  Release/Disposal.  No 
data  were  submitted.  The  manufacturer 
states  that  there  will  be  essentially  no 
material  released  to  the  atmosphere:  any 
waste  product  will  be  incinerated. 

Dated:  May  27, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division. 

[FR  Doc.  81-16384  Filed  6-1-81;  8:46  am) 

BILLING  CODE  6560-31-M 


IOPTS-51263;  TSH-FRL-1843-6] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  Section 
5(d)(2)  requires  EPA  to  publish  in  the 
Federal  Register  certain  information 
about  each  PMN  within  5  working  day  s 
after  receipt.  This  notice  announces 
receipt  of  eight  PMN’s  and  provides  a 
summary  of  each. 
dates:  Written  comments  by: 

PMN  81-202,  June  26, 1981 
PMN  81-203,  204,  205,  207,  208,  209,  June 
28, 1981 

PMN  81-218,  July  4, 1981. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
“IOPTS-51263]”  and  the  specific  PMN 
number,  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-401,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202-426-2610).  • 

FOR  FURTHER  INFORMATION  CONTACT:: 


PMN  Notice  manager  Telephone 


81-202,  Carrie  Berlin . (202-428-8816)  E-221 

209. 

81-203  ...  Janet  Thompson . (202-755-8297)  E- 

51 9B 

81-204,  Kathleen  Ehrensberger...(202-755-1150)  E-335. 
205. 

81-207,  Michael  Brown . (202-755-1150)  E-335 

208, 

218. 

Mail  address  of  notice  managers: 
Chemical  Control  Division  (TS-794), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The 
following  are  summaries  of  information 
provided  by  the  manufacturer  on  the 
PMN’s  received  by  EPA: 

PMN  81-202 

Close  of  Review  Period.  July  26, 1981. 
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Manufacturer's  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of 
$500,000,000, 

Manufacturing  site — East-South 
Central  U.S. 

Standard  Industrial  Classification 
Code — 284,  “Soap,  Detergents  and 
Cleaning  Preparations,  Perfumes, 
Cosmetics  and  other  Toilet 
Preparations.” 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Polyether 
alkenyl  alkanyl  esters. 

Use.  Claimed  confidential  business 
information.  Generic  use  information 
provided:  The  submitter  states  that  the 
PMN  substance  will  be  used  in  a 
contained  use  that  will  release 
approximately  25,000  kg  per  year  into 
the  environment  with  minimal  skin 
exposure  to  chemical  industry 
employees  and  none  to  consumers. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical/Chemical  Properties 

Density  (liquid)  at  25°C — 1.0 1.2g/cm*. 

Solubility  at  25°C — >10g/l  in 
methylene  chloride,  methanol,  and 
acetone. 

Solidification  temperature - 10  0°  C. 

Boiling  point — Not  determined: 
estimated  to  be  >200°C  with 
decomposition. 

Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  submitter  states  that  at 
3  sites,  21  workers  manufacturing, 
processing,  and  disposing  of  the  new 
chemical  will  have  minimal  skin 
exposure  at  a  peak  concentration  of  0  to 
1  ppm  for  1  to  8  hr/da,  65  to  250  da/yr. 
during  transfer  operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  at  two  sites 
more  than  20.000  kg/yr  of  the  new 
chemical  will  be  released  into  the  wrater 
of  a  settling  sump,  aeration  basin,  or 
biological  treatment  facility  at  the 
manufacturing  site  at  the  rate  of  17  to  20 
gallons  per  day  during  1  hr/da.  65  da/yr. 
At  a  third  site,  from  1,000  to  10,000  kg/yr 
will  be  released  into  the  land  of  a 
designated  landfill  at  1  to  2  gallons  per 
day. 

PMN  81-203 

Close  of  Review  Period.  July  28, 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — Between  $100  million 
and  $499,999,999. 

Importing  site — Northeastern  U.S. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 


Generic  name  provided:  Substituted 
alkyl  cyanoacrylate  ester. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  as  an  adhesive  in 
an  industrial,  commercial,  and  consumer 
use  and  as  a  sealant  in  an  industrial  and 
commercial  use. 


Import  Estimates 


Kilograms  per  year 

Minimum 

Maximum 

.  125 

500 

.  200 

750 

.  300 

1,000 

Physical/Chemical  Properties 

Color — Colorless. 

Odor — None. 

Viscosity— 4-5  cps. 

Boiling  point — 90° C  at  1  mm  Hg. 

Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  importer  states  that 
one  processing  worker  will  have 
inhalation  exposure  to  the  new 
substance  for  4  hr/da,  3  da/yr,  at  an 
average  concentration  of  0  to  1  ppm. 

Environmental  Release/Disposal.  The 
importer  states  that  less  then  10  kg/yr  of 
the  new  chemical  will  be  released  into 
the  air  during  4  hr/da,  3  da/yr. 

PMN  81-204 

Close  of  Review  Period.  July  28, 1981. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aliphatic 
alcohol. 

Use.  Claimed  confidential  business 
information.  Generic  use  information 
provided:  The  submitter  states  that  the 
PMN  substance  will  be  used  as  a 
captive  intermediate  and  as  a  solution/ 
aid  modifier. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical/Chemical  Properties 

Specific  gravity  at  25°C — 0.859. 

Refractive  index,  nD25 — 1.4728. 

Solubility  at  25°C: 

Water — Insoluble. 

Isopropanol  99% — Miscible. 

Mineral  oil  (85  S.U.S.) — Miscible. 

Methyl  ethyl  ketone — Miscible. 

Smoke,  flash,  and  fire  point — 320,  520. 
and  600CF.  ** 

Toxicity  Data 

Acute  oral  toxicity  (male  and  female 
rats)— >  5.0  g/kg. 

Primary  eye  irritation  (albino 
rabbits) — Minimally  irritating  without  a 
washout;  Nonirritating  with  a  washout. 


Primary  skin  irritation  (albino 
rabbits) — Mildly  irritating. 

Acute  inhalation  toxicity  (male  and 
'female  rats) — No  mortality  in  15-day 
period  following  1-hour  exposure  at 
concentration  of  202.1  mg/1. 

Exposure.  The  manufacturer  states 
that  one  worker  per  shift  will  have  skin 
exposure  to  the  new  chemical  substance 
for  a  maximum  of  1  hour  per  shift  during 
sampling,  analysis,  and  cleanup 
operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  none  of  the 
new  substance  will  require  disposal. 

PMN  81-205 

Close  of  Review  Period.  July  28, 1981. 

Manufacturer's  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aliphatic 
alcohol  ester. 

Use.  The  submitter  states  that  the 
PMN  substance  will  be  used  as  a  textile 
fiber  lubricant. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical/Chemical  Properties 

Specific  gravity  at  25°C — 0.866. 

Refractive  index,  nD25 — 1.4688. 

Smoke,  flash,  and  fire  point — 320, 610. 
and  640°  F. 

Solubility  at  25°C: 

Water — Insoluble. 

Isopropanol  99% — Insoluble. 

Mineral  oil  (85  S.U.S.) — Miscible. 

Methyl  ethyl  ketone — Miscible. 

Toxicity  Data 

Acute  oral  toxicity  (male  and  female 
rats)— >  5.0  g/kg. 

Primary  eye  irritation  (albino 
rabbits) — Nonirritating  without  a 
washout 

Primary  skin  irritation  (albino 
rabbits) — Slightly  irritating. 

Acute  inhalation  toxicity  (male  and 
female  rats) — No  mortality  in  14-day 
period  following  1-hour  exposure  at 
concentration  of  206.6  mg/1. 

Exposure.  The  manufacturer  states 
that  one  worker  per  shift  will  have  skin 
exposure  to  the  new  chemical  substance 
for  a  maximum  of  1  to  2  hours  per  shift 
during  sampling  and  cleanup  operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  none  of  the 
new  substance  will  require  disposal. 

PMN  81-207 

Close  of  Review  Period.  July  28, 1981. 

Manufacturers  ’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 
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Annual  sales — In  excess  of  $500 
million. 

Manufacturing  site — East-North 
Central  U.S. 

Standard  Industrial  Classification 
Code — 286,  “Industrial  Organic 
Chemicals." 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Halogenated 
alklated  titantium  mixed  aluminum 
magnesium  oxides. 

Use.  The  submitter  states  that  the 
PMN  substance  will  be  used  in  an 
industrial  use  as  a  catalyst. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical/Chemical  Properties 

Appearance  and  odor — Two  phase: 
water  white,  gasoline  odor  upper  level; 
dark  brown  precipitate  lower  level. 

Boiling  point — 156°  F. 

Vapor  pressure — 124  mm  Hg. 

Vapor  density — 2.975  (air  =  1). 

Solubility  in  water — Appreciable, 

>10%. 

Specific  gravity — 0.66  (H20  =  1). 

Volatile  by  volume — 75%. 

Evaporation  rate — 1.9  (ether  =  1). 

Flash  point - 7°  F  closed  cup. 

Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  submitter  states  that 
workers  manufacturing  and  using  the 
new  substance  could  have  accidential 
skin  exposure  during  transfer  and 
drumming  operations. 

Environmental  Release/Disposal.  No 
data  were  submitted.  The  manufacturer 
states  that  cleaning  solvents  not 
recycled  are  incinerated;  wastewater 
from  cleaning  operations  is  neutralized 
before  discharge  by  sewer  into  the 
water  of  a  publicly  owned  treatment 
works  (POTW)  or  a  navigable 
waterway. 

PMN  81-208 

Close  of  Review  Period.  July  28, 1981. 

Manufacturer's  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Manufacturing  site — Pacific  and 
West-South  Central  regions,  U.S. 

Standard  Industrial  Classification 
Code — 286,  “Industrial  Organic 
Chemicals." 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Alkenyllri 
(substituted  alkoxy)  silane. 

Use.  The  submitter  states  that  the 
PMN  substance  will  be  used  in  an 
industrial  use  as  a  polymer  additive. 

Production  Estimates.  Claimed 
confidential  business  information. 


Physical/Chemical  Properties 

Boiling  point — 254-256°  C  at  0.8  mm. 

Density — 1.145  g/mc3  at  19.5°  C. 

Vapor  pressure — <10 °\iHg  at  78°  C. 

pH  (1%  70/30  dioxane/HsO) — 5.2. 

Flash  point  (COC) — 390°  F. 

Decomposition  temp. — 7%  wt.  loss  at 
150°  C  in  air  (approx). 

Toxicity  Data 

Oral  LDso  (rates) — >  5g/kg. 

Acute  dermal  toxicity  (male,  female 
rabbits) — >  2  g/k  with  slight  edema 
(interim,  4-day  results). 

Ames  Salmonella  Assay — No 
mutagenic  activity. 

Exposure.  The  submitter  states  that  at 
two  sites  nine  manufacturing  and 
processing  workers  will  have  skin 
exposure  to  the  new  chemical  for  1  hr/ 
da,  from  15  to  150  da/yr,  during 
sampling,  drumming,  and  cleanup 
operations.  Because  the  new  substance 
will  be  manufactured  and  distilled  in  a 
closed  system,  exposure  will  be 
minimal. 

Environmental  Release /Disposal.  The 
manufacturer  states  that  at  two  sites 
less  than  20  kg/yr  of  the  new  chemical 
will  be  released  into  the  water  of  a 
publicly  owned  treatment  works 
(POTW)  or  a  navigable  waterway 
during  5  hr/da,  2  to  150  da/yr.  Distilled 
cleaning  solvent  will  be  recycled  or 
incinerated;  cleaning  water  will  be 
filtered,  skimmed,  and  neturalized 
before  release. 

PMN  81-209 

Close  of  Review  Period.  July  28, 1981. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Polymer 
of  adipic  acid,  isophthalic  acid, 
trimethlylol  propane,  neopentyl  glycol, 
and  silicone  polymer. 

Use.  Claimed  confidential  business 
information. 

Production  Estimates 


Kilograms  per  year 
Minimum  Maximum 


1st  year . ..._ . . .  100,000  200.000 

2d  year .  200,000  300,000 

3d  year -  300.000  500,000 


Physical/Chemical  Properties 


Polymer  solution 


Solid  content- . .  67  9... . . . . . . 

Specific  gravity . .  1.11 . .  1.14 

Solubility  in  water.... . . . . . . . .  *3.3 

Number  average  molecular  1,100  to  1,300 _ _ _ _ 

weight. 

Weight  average  molecular  49,294  to  51,795 _ _ 

weight. 

Plash  point  (closed  cup) .  116’— . .  >210' F. 


Physicat/Chemical  Properties— Continued 


Polymer  solution 

Dried 

polymer 

%C:  61.5,  %H: 
6.7,  %0.  22.9, 
%S:  9.4. 

1,780,000 _ 

Chemical  oxygen  demand 

(9  o/g). 

*3.3  milligrams  per  100  grams. 


Toxicity  Data.  No  data  on  the 
polymer  were  submitted. 

Exposure.  The  submitter  states  that  at 
2  sites,  16  workers  manufacturing, 
processing,  and  disposing  of  the  new 
chemical  will  have  skin  and  inhalation 
exposure  for  1  to  4  hr/da,  2  to  20  da/yr, 
at  an  average  concentration  of  0  to  1 
ppm  and  a  peak  concentration  of  1  to  10 
ppm  during  sampling,  mixing, 
transferring,  quality  control  analysis, 
filtering,  and  drum  filling  operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  less  than  10  kg/ 
yr  of  the  new  substance  will  be  released 
into  the  air  for  8  hr/da,  20  da/yr. 
Airborne  effluent  will  be  treated  by  a 
scrubber;  scrubber  water  will  be  routed 
to  a  sewer;  cleaning  solvents  will  be 
recycled  or  the  sludge  transported  by 
state  licensed  carriers  to  a  state  licensed 
landfill. 

PMN  81-218 

Close  of  Review  Period.  August  3, 
1981. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — Between  $10,000,000 
and  $99,999,999. 

Manufacturing  site — East-North 
Central  U.S. 

Standard  Industrial  Classification 
Code — 286,  “Industrial  Organic 
Chemicals." 

Specific  Chemical  Identity.  Adipic 
acid-dipropylene  glycol-linseed  oil  fatty 
acid-trimelletic  anhydride-trimethylol 
propane  polymer. 

Use.  The  manufacturer  states  that  the 
PMN  substance  will  be  used  in  a  site- 
limited,  industrial  use  as  coating 
composition. 

Production  Estimates 


Kilograms  per  year 

Minimum  Maximum 

1st  year.... 

.  2.000 

4,000 

2d  year . 

.  3,000 

5,000 

3d  year . 

— 

— . .  5,000 

7,000 

Physical /Chemical  Properties 

Physical  appearance — Clear  amber 
liquid. 

Density  at  25°  C — 1.11. 
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Boiling  range — 105-210°  C. 

Nonvolatile — 100%. 

Viscosity — 7,000-8,000  cps. 

Acid  value — 55-65. 

Flash  point — >200°  F,  Pensky  Martin. 
Toxicity  Data.  No  data  on  the 
polymer  were  submitted. 

Exposure.  The  manufacturer  states 
that  six  workers  manufacturing,  using, 
and  disposing  of  the  new  substance  will 
have  skin  exposure  1  hr/da,  20  da/yr,  at 
an  average  concentration  of  0  to  1  ppm 
and  a  peak  concentration  of  1  to  10  ppm 
during  transfer  operations.  Daily  skin 
exposure  for  100  commercial,  industrial 
users  is  expected  to  be  minimal. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  there  is  no 
anticipated  release  of  the  new  substance 
into  the  environment.  Spills  will  be 
incinerated. 

Dated:  May  27, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Division. 

(FR  Doc.  81-16352  Filed  6-1-81;  8:45  am| 

BILLING  CODE  6560-31-M 


IOPTS-51264;  TSH-FRL-1843-1] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

■ 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA's  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  Section 
5(d)(2)  requires  EPA  to  publish  in  the 
Federal  Register  certain  information 
about  each  PMN  within  5  working  days 
after  receipt.  This  notice  announces 
receipt  of  eight  PMN's  and  provides  a 
summary  of  each. 

DATE:  Written  comments,  identified  by 
the  document  control  number  “(OPTS- 
51264]  and  the  specific  PMN  number, 
should  be  sent  to:  Document  Control 
Officer  (TS-793),  Management  Support 
Division,  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-401,  401  M  St.,  SW., 
Washington,  D.C.  20460,  (202-426-2610). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Bagley,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 


Agency,  Rm.  E-210,  401  M  St.  SW., 
Washington,  D.C.  20460,  (202-426-2601). 
SUPPLEMENTARY  INFORMATION:  The 
following  are  summaries  of  information 
provided  by  the  manufacturer  on  PMN’s 
received  by  the  EPA: 

PMN  81-206 

Close  of  Review  Period.  July  28, 1981. 

Manufacturer's  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 

Generic  name  provided:  Substitutedthiol  ' 
salt. 

Use.  The  manufacturer  states  that  the 
PMN  substance  will  be  used  as  a  site- 
limited,  chemical  intermediate  to 
replace  analogous  compound  in  the 
manufacture  of  a  final  chemical  which 
will  contain  essentially  none  of  the  new 
substance  as  an  impurity. 

Production  Estimates 


Kilograms  per  year 
Minimum  Maximum 


1st  year _  300  500 

2d  year............... _ ............ _ ................  500  800 

3d  year _  700  1.500 


Physical/Chemical  Properties 

Solubilities: 

Water— ±10%. 

Octanol — 0.1-1 .0% 

Melting  point — 125°  C. 

Toxicity  Data 

Acute  oral  LD«> — 1,300-1,900  mg/kg. 

Acute  dermal  LDS0>  1,000  mg/kg. 

Skin  irritation — Strongly  irritating. 

Exposure.  The  submitter  states  that 
nine  workers  manufacturing  and  using 
the  substance  will  have  skin  and 
inhalation  exposure  for  0.3  to  2  hr/da,  6 
to  75  da/yr,  at  average  concentrations  of 
0  to  10  mg/m 3  and  peak  concentrations 
of  10  to  100  mg/m3  during  transferring 
and  drying  operations. 

Environmental  Release/Disposal.  The 
submitter  states  that  a  negligible  amount 
of  the  new  chemical  will  be  released 
into  the  air  and  none  into  the  land  and 
water.  Emissions  of  vapor3  are  passed 
through  a  scrubber;  combustible  liquid 
and  solid  wastes  are  incinerated;  spills 
and  scrubber  water  are  processed  by  a 
wastewater  treatment  system. 

PMN  81-210 

Close  of  Review  Period.  July  28, 1981. 

Importer's  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 


Standard  Industrial  Classification 
Code — 2865. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 

Import  Estimates 


Kilograms  per  year 
Minimum  Maximum 


1st  year _ 400  600 

2d  year - -  1200  2,000 

3d  year _ _  2,000  10,000 


Physical/Chemical  Properties 

Appearance — Odorless,  yellow 
granular  solid. 

Melting  point — >300°  C. 

Decomposition  point — >200°  C. 

Water  solubility  at  20°  C — 80  g/1. 

pH— (10g/l)  7. 

Environmental  Test  Data 

Biodegradation — 10-25%  (static 
method,  photometric  determination). 

Accumulation  in  fish  tissues — None. 

48-hour  LCso  (Killi  Fish) — 2,360  mg/l. 

Toxicity  Data 

Oral  LCso  (rat) — >5  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Slightly 
irritating. 

Eye  irritation  (rabbit) — Nonirritating. 

Exposure.  The  importer  states  that  at 
each  customer's  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/da.  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m3  during  weighing  and  transfer 
operations. 

Environmental  Release/Disposal.  The 
importer  states  that  at  each  customer's 
site,  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75/yr.  Dyed 
yarn  waste  and  fabric  trimmings 
containing  trace  amounts  of  the  new 
substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-211 

Close  of  Review  Period.  July  28. 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 
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Standard  Industrial  Classification 
Code — 2865. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 


Import  Estimates 

Kilograms  per  year 

Minimum  Maximum 

. . .  400  600 

1,200  2,000 

.  2.000  10.000 

Physical/Chemical  Properties 

Appearance — Odorless,  yellow 
granular  solid. 

Melting  point — >300°  C. 

Decomposition  point — >240°  C. 

Water  solubility  at  20°  C — 100  g/1. 

pH— {10  g/1)  7. 

Environmental  Test  Data 

Biodegradation — 25-50%  (static 
method,  photometric  determination). 

Toxicity  Data. 

Oral  LDm  (rat)— >5  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Nonirritating. 

Eye  irritation  (rabbit)— Nonirritating. 

Exposure.  The  importer  states  that  at 
each  customer’s  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/ da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m*  during  weighing  and  transfer 
operations. 

Environmental  Release/Disposal.  The 
importer  states  that  at  each  customer’s 
site,  less  than  kg/yr  of  the  new  chemical 
will  be  released  into  the  air  and  from 
100  to  1,000  kg/yr  released  into  the 
water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yam  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-212 

Close  of  Review  Period.  July  28, 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 

Standard  Industrial  Classification 
Code— 2865. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 


Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 


Import  Estimates 

Ktograms  per  year 

Minimum 

Maximum 

400 

600 

. . . . .  1,200 

2.000 

. . . . .  2,000 

10,000 

Physical/Chemical  Properties 

Appearance — Odorless,  brown 
granular  solid. 

Melting  point — >155°  C. 

Decomposition  point — >250°  C. 

Water  solubility  at  20°  C — 70  g/1. 

pH — (10g/l)  7-8. 

Environmental  Test  Data 

Biodegradation — 50-100%  (static 
method,  photometric  determination). 

Accumulation  in  fish  tissues — None. 

48-hour  LC5o  (Killi  Fish) — 3,160  mg/1. 

Toxicity  Data 

Oral  LDjo  (rat) — >10  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Slightly 
irritating. 

Eye  irritation  (rabbit) — Slightly 
irritating. 

Inhalation  risk  (rat) — No  deaths  after 
7-hour  exposure. 

Exposure.  The  importer  states  that  at 
each  customer’s  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m3  during  weighing  and  transfer 
operations. 

Environmental  Release/Disposal.  The 
importer  states  that  at  each  customer’s 
site  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yam  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-213 

Close  of  Review  Period.  July  28, 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 

Standard  Industrial  Classification 
Code— 2865. 


Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 

Import  Estimates 


KBograms  per  year 
Minimum  Maximum 


1st  year _ _ _ 400  600 

2d  year . . 1,200  2,000 

3d  year........ _ 2,000  10,000 


Physical/Chemical  Properties 

Appearance — Odorless,  brown 
granular  solid. 

Melting  point — >300°  C. 

Decomposition  point — >200°  C. 

Water  solubility  at  20°  C — 90  g/1. 

PH — (10g/l)  7. 

Environmental  Test  Data 

Biodegradation — <10%  (static  method 
photometric  determination). 

Accumulation  in  fish  tissues — None. 

48-hour  LC5o  (Killi  Fish) — 795  mg/1. 

Toxicity  Data 

Oral  LDso  (rat) — >6.8  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Slightly 
irritating. 

Eye  irritation  (rabbit) — Nonirritating. 

Exposure.  The  importer  states  that  at 
each  customer’s  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/ da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m3  during  weighing  and  transfer 
operations. 

Environmental  Release /Disposal.  The 
importer  states  that  at  each  customer’s 
site  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yarn  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-214 

Close  of  Review  Period.  July  28, 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 

Standard  Industrial  Classification 
Code— 2865. 
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Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 

Import  Estimates 


Kilograms  pet  yea/ 
Minimum  Maximum 


1st  year . . 400  600 

2d  year . 1,200  2,000 

3d  year _  2.000  10.000 


Physical/Chemical  Properties 

Appearance — Odorless,  orange 
granular  solid. 

Melting  point — >360°  C. 

Decomposition  point — >240°  C. 

Water  solubility  at  20°  C — Soluble. 

pH — (50  g/1)  9. 

Environmental  Test  Data 

Biodegradation — 10-25%  (static 
method,  photometric  determination). 

Toxicity  Data 

Oral  LD„o  (rat)— >5  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Slightly 
irritating. 

Eye  irritation  (rabbit) — Slightly 
irritating. 

Intraperit.  LDSo  (mouse) — 1.6  g/kg. 

Exposure.  The  importer  states  that  at 
each  customer’s  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m*  during  weighing  and  transfer 
operations. 

Environmental  Release/Disposal.  The 
importer  states  that  at  each  customer’s 
site,  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yam  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-215 

Close  of  Review  Period.  July  28, 1981. 

Importer's  Identity.  Claimed 
confidential  business  information. 
Organizational  description  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 

Standard  Industrial  Classification 
Code — 2865. 


Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 

Import  Estimates 


Kilograms  per  year 
Minimum  Maximum 


1st  year _ ... _ _ _  400  600 

2d  year -  1,200  2,000 

3d  year . . . .  2,000  10,000 


Physical/Chemical  Properties 

Appearance — Odorless,  blue  granular 
solid. 

Melting  point — 300°  C. 

Water  solubility  at  20’  C. — 40  g/1. 

pH— (50  g/1)  5. 

Environmental  Test  Data 

Biodegradation — 10-25%  (static 
method,  photometric  determination). 

Toxicity  Data 

Oral  LD*o  (rat)— >  5  g/kg. 

Ames  test — Negative. 

Skin  irritation  (rabbit) — Irritating. 

Eye  irritation  (rabbit)— Nonirritating. 

Interperit.  LDSo  (mouse) — 20Q-700  mg/ 
kg- 

Exposure.  The  importer  states  that  at 
each  customer’s  site,  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
lOmg/m*  during  weighing  and  transfer 
operations. 

Environmental  Release/Disposal.  The 
importer  states  that  at  each  customer's 
site,  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yarn  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

PMN  81-216 

Close  of  Review  Period.  July  28, 1981. 

Importer’s  Identity.  Claimed 
confidential  business  information. 
Organizational  dexcription  provided: 

Annual  sales — In  excess  of  $500 
million. 

Importing  site — Middle  Atlantic  U.S. 

Standard  Industrial  Classification 
Code— 2865. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 


Generic  name  provided:  Aromatic 
disazo  dye. 

Use.  The  importer  states  that  the  PMN 
substance  will  be  used  in  an  industrial 
use  as  dyestuff  for  fibers  and  fabrics. 

Import  Estimates 


Kilograms  per  year 
Minimum  Maximum 


1st  year _ 400  600 

2d  year _  1.200  2.000 

3d  year _  2,000  10.000 


Physical/Chemical  Properties 

Appearance — Odorless,  yellow 
granular  solid. 

Melting  point — >300°  C. 
Decomposition  point — >180’  C. 

Water  solubility  at  20C — 60  g/1. 

PH — (10g/l)  7. 

Environmental  Test  Data 

Biodegradation — 10-25%  (static 
method,  photometric  determination). 

Toxicity  Data 

Oral  LDs*  (rat) — 5  g/kg. 

Skin  irritation  (rabbit) — Slightly 
irritating. 

Eye  irritation  (rabbit) — Nonirritating. 
Exposure.  The  importer  states  that  at 
each  customer’s  site  one  to  three 
processing  workers  will  have  inhalation 
and  skin  exposure  to  the  new  substance 
for  2  to  3  hr/da,  70  to  100  da/yr,  at  an 
average  and  peak  concentration  of  1  to 
10  mg/m*  during  weighing  and  transfer 
operations. 

Environmental  Release /Disposal.  The 
importer  states  that  at  each  customer's 
site,  less  than  10  kg/yr  of  the  new 
chemical  will  be  released  into  the  air 
and  from  100  to  1,000  kg/yr  released  into 
the  water  of  a  waste  treatment  plant  or 
publicly  owned  treatment  works 
(POTW)  during  2  to  3  hr/da,  75  to  100 
da/yr.  Dyed  yam  waste  and  fabric 
trimmings  containing  trace  amounts  of 
the  new  substance  will  be  incinerated  or 
disposed  of  by  an  approved  landfill. 

Dated:  May  22. 1981. 

Edward  A.  Klein, 

Director.  Chemical  Control  Division. 

(FR  Doc.  81-16357  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6560-31-M 


(OPP  50031;  TSH-FRL-1843-3] 

JRB  Associates,  Inc.;  Transfer  of  Data 
to  Contractor 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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summary:  EPA’8  contractor,  JRB 
Associates,  Inc.  (JRB)  of  McLean, 

Virginia,  is  assisting  the  agency  in  the 
review  and  utilization  of  information 
related  to  epidemiology  and  toxicology 
which  is  submitted  under  sections  5  and 
8  of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  this  information  may 
be  claimed  to  be  confidential. 
date:  The  transfer  of  information  to  JRB 
will  begin  no  sooner  than  June  12, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Officer  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460,  Toll  Free:  (800- 
424-9065),  In  Washington:  (202-544- 
1404). 

SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA,  manufacturers  and 
importers  are  required  to  submit 
Premanufacturer  Notices  (PMN’s)  which 
may  include  health  and  safety  studies. 
JRB  will  assist  in  the  review  of 
epidemiologic  data  of  the  PMN’s.  Under 
section  8(a),  EPA  may  obtain  certain 
types  of  existing  information  from 
industry  on  specified  chemicals, 
including  data  on  exposure, 
recordkeeping,  production, 
manufacturing  and  use  levels,  and 
number  of  workers  exposed.  JRB  will 
assist  in  the  use  of  this  information  to 
determine  the  feasibility  of  ' 
epidemiologic  studies  to  be  sponsored 
by  EPA  or  by  industry  through  the 
authority  of  section  4  of  TSCA. 

Pursuant  to  40  CFR  2.306(j),  EPA  has 
determined  that  in  certain  instances  it 
will  be  necessary  for  JRB  to  have  access 
to  confidential  business  information  to 
satisfactorily  perform  its  work  under 
this  contract.  In  accordance  with 
provisions  of  its  contract,  No.  68-01- 
6280,  with  EPA,  JRB  is  required  to 
safeguard  from  any  unauthorized 
disclosure  the  confidential  business  it 
received  from  EPA.  Information 
generated  by  JRB  from  its  review  of 
confidential  business  information  will 
also  be  treated  as  confidential. 

JRB  has  been  authorized  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual  to  have 
access  to  confidential  business 
information.  EPA  has  approved  JRB’s 
facilities  and  found  them  to  be  in 
compliance  with  the  requirements  of  the 
Security  Manual.  JRB  is  required  to  treat 
all  TSCA  confidential  business 
information  in  accordance  with  the 
requirements  of  that  manual,  and  its 
personnel  will  be  required  to  sign  a 
nondisclosure  agreement  before  they  are 
permitted  access  to  such  information. 

(Secs.  5  and  8,  90  Stat.  2002  (15  U.S.C.  2601  et 
seq.;  Pub.  L.  94-409)) 


Dated:  May  8, 1981. 

Warren  R.  Muir, 

Deputy  Assistant  Administrator  for  Toxic 
Substances. 

JFR  Doc.  81-16356  Filed  8-1-81;  8:45  am) 

BILLING  CODE  6560-31-M 


[PF-228,  P-H-FRL-1843-8] 

Reuter  Laboratories,  Inc.;  Filing  of 
Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  that 
Reuter  Laboratories,  Inc.,  has  submitted 
a  pesticide  petition  proposing  that  an 
exemption  from  the  requirement  of  a 
tolerance  be  established  for  insecticide 
Nosema  locustae. 
address:  Written  comments  to: 

Franklin  D.  R.  Gee,  Product  Manager 
(PM)  17,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  D.C.  20460. 

Written  comments  may  be  submitted 
while  a  petition  is  pending  before  the 
agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  “(PF-228J”  and  the  petition 
number  1F2491.  Written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  the  product 
manager’s  office  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT; 

Franklin  D.  R.  Gee  (703-557-7028). 
SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  Reuter  Laboratories, 
Inc.,  2405  James  Madison  Highway, 
Haymarket,  VA  22069  has  submitted  a 
pesticide  petition  proposing  that  40  CFR 
Part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  insecticide  Nosema 
locustae  when  applied  to  all  raw 
agricultural  commodities. 

(Sec.  408(d)(1),  68  Stat.  512,  (7  U.S.C.  136)) 
Dated:  May  26, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  81-16358  Filed  6-1-81;  8:45  am) 

BILLING  CODE  6560-32-M 


[OPTS-59051;  TSH-FRL-1843-5] 

Surface  Modified  Silica; 
Premanufacture  Exemption 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  Section  5(a)(1)(A)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
requires  any  person  intending  to 
manufacture  or  import  a  new  chemical 
substance  for  a  commercial  purpose  in 
the  United  States  to  submit  a 
premanufacture  notice  (PMN)  to  EPA  at 
least  90  days  before  he  commences  such 
manufacture  or  import.  Under  section 
5(h)  the  Agency  may,  upon  application, 
exempt  any  person  from  any 
requirement  of  section  5  to  permit  such 
person  to  manufacture  or  process  a 
chemical  for  test  marketing  purposes. 
Section  5(h)(6)  requires  EPA  to  issue  a 
notice  of  receipt  of  any  such  application 
for  publication  in  the  Federal  Register. 
This  notice  announces  receipt  of  an 
application  for  an  exemption  from  the 
premanufacture  reporting  requirements 
for  test  marketing  purposes  and  requests 
comments  on  the  appropriateness  of 
granting  the  exemption. 
date:  The  Agency  must  either  approve 
or  deny  this  application  by  June  27, 1981. 
Persons  should  submit  written 
comments  on  the  application  no  later 
than  June  17, 1981. 

ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Management  Support  Division,  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm, 
E-401,  401  M  St.,  SW.,  Washington,  DC 
20460  (202-426-2610). 

FOR  FURTHER  INFORMATION  CONTACT; 

Michael  Brown,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-335,  401  M  St.,  SW., 
Washington,  DC  20460  (202-755-1150), 

SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2604)),  any  person  who  intends  to 
manufacture  or  import  a  new  chemical 
substance  for  commercial  purposes  in 
the  United  States  must  submit  a  notice 
to  EPA  before  the  manufacture  or  import 
begins.  A  “new”  chemical  substance  is 
any  chemical  substance  that  is  not  on 
the  Inventory  of  existing  chemical 
substances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
published  the  initial  Inventory  on  June  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 
Register  on  May  15, 1979  (44  FR  28558- 
Initial)  and  July  29, 1980  (45  FR  50544- 
Revised).  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
manufactured  or  imported  for 
commercial  purposes  became  effective 
on  July  1, 1979. 

Section  5(a)(1)  requires  each  PMN  to 
be  submitted  in  accordance  with  section 
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5(d)  and  any  applicable  requirement  of 
chemical  substances  that  are  subject  to 
testing  rules  under  section  4.  Section 
5(b)(2)  requires  additional  information 
in  PMN’s  for  substances  which  EPA,  by 
rules  under  section  5(b)(4),  has  ' 
determined  may  present  unreasonable 
risks  of  injury  to  health  or  the 
environment. 

Section  5(h),  “Exemptions,"  contains 
several  provisions  for  exemptions  from 
some  or  all  of  the  requirements  of 
section  5.  In  particular,  section  5(h)(1) 
authorized  EPA,  upon  application,  to 
exempt  persons  from  any  requirement  of. 
section  5(a)  or  section  5(b)  to  permit  the 
persons  to  manufacture  or  process  a 
chemical  substance  for  test  marketing 
purposes.  To  grant  such  an  exemption, 
the  Agency  must  find  that  the  test 
marketing  activities  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  must  either 
approve  or  deny  the  application  within 
45  days  of  its  receipt,  and  the  Agency 
must  publish  a  notice  of  its  disposition 
in  the  Federal  Register.  If  EPA  grants  a 
test  marketing  exemption,  it  may  impose, 
restrictions  on  the  test  marketing 
activities. 

Under  section  5(h)(6),  EPA  must 
publish  in  the  Federal  Register  a  notice 
of  receipt  of  an  application  under 
section  5(h)(1)  immediately  after  the 
Agency  receives  the  application.  The 
notice  identifies  and  briefly  describes 
the  application  (subject  to  section  14 
confidentiality  »v  •frictions)  and  gives 
interested  person:,  an  opportunity  to 
comment  on  it  anu  whether  EPA  should 
grant  the  exemption.  Because  the 
Agency  must  act  on  the  application 
within  45  days,  interested  persons 
should  provide  comments  within  15  days 
after  the  notice  appears  in  the  Federal 
Register. 

EPA  has  proposed  Premanufacture 
Notification  Requirements  and  Review 
Procedures  published  in  the  Federal 
Register  of  January  10, 1979  (44  FR  2242) 
and  October  16, 1979  (44  FR  59764) 
containing  proposed  premanufacture 
rules  and  notice  forms.  Proposed  40  CFR 
720.15  (44  FR  2268)  would  implement 
section  5(h)(1)  concerning  exemptions 
for  test  marketing  and  includes 
proposed  40  CFR  720.15(c)  concerning 
the  section  5(h)(6)  Federal  Register 
notice.  However,  these  requirements  are 
not  yet  in  effect.  In  the  meantime,  EPA 
has  published  a  statement  of  Interim 
Policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28564)  which 
applies  to  PMN’s  submitted  prior  to  the 
promulgation  of  the  rules  and  notice 
forms. 

Interested  persons  may.  on  or  before 
June  17, 1981  submit  to  the  Document 
Control  Officer  (TS-793),  Management 


Support  Division,  Office  of  Pesticides 
and  Toxic  Substances,  Rm.  E-401, 401  M 
St.,  SW.,  Washington,  DC  20460,  written 
comments  regarding  this  notice.  Three 
copies  of  all  comments  shall  be 
submitted,  except  that  individuals  may 
submit  single  copies  of  comments.  The 
comments  are  to  be  identified  with  the 
document  control  unmber  “(OPTS- 
59051]."  Comments  received  may  be 
seen  in  Rm.  E-401  at  the  above  office 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  excluding  legal  holidays. 
(Sec.  5. 90  Stat.  2012  (15  U.S.C.  2604)) 

Dated:  May  27, 1981. 

Edward  A.  Klein, 

Director,  Chemical  Control  Divisions 

TM  81-12 

The  following  summary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  test  marketing  exemption 
application. 

Close  of  Review  Period.  June  27, 1981. 

Manufacturer's  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Organohalo- 
modified  silica. 

Use.  Industrial  elastomer  additive. 

Production  Estimates.  The 
manufacturer  states  that  470  kg  of  the 
substance  will  be  manufactured  for  test 
marketing  purposes. 

Physical/Chemical  Properties.  No 
data  were  submitted. 

Toxicity  Data.  (Based  on  analogous 
substance). 

LDs«— >5  gm/kg. 

Exposure.  The  manufacturer  states 
that  skin  and  inhalation  exposure  may 
occur  involving  six  worker^  during 
manufacture  and  four  during  processing 
with  average  and  peak  concentrations  of 
1.1  and  1.65  mg/m*  respectively. 

Environmental  Release /Disposal.  The 
submitter  states  that  up  to  57  kg  of  the 
new  substance  may  be  released  into  the 
air  and  up  to  64  kg  to  land  during 
manufacturing  of  the  new  substance. 

[FR  Doc.  81-16353  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6560-3 1-M 


[OPTS  50029;  TSH-FRL-1843-2] 

Versar,  Inc.;  Transfer  of  Data  to 
Contractor 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Data  Transfer. 

summary:  EPA  will  transfer  to  its 
contractor,  Versar,  Inc.  of  Springfield, 
Virginia,  information  which  has  been  or 
will  be  submitted  by  manufacturers  and 
importers  under  sections  5,  8(a),  and  8(b) 


of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  to  be  confidential.  Versar  will 
review  this  information  and  use  it  to 
produce  exposure  assessments  of 
premanufacture  chemicals,  chemicals 
which  may  require  testing  to  determine 
risk,  and  chemicals  which  may  require 
regulation. 

date:  The  transfer  of  data  submitted  to 
EPA  and  claimed  to  be  confidential  will 
occur  no  sooner  than  June  17, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Ritch,  Jr..  Director,  Industry 
Assistance  Office.  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St,  SW..  Washington, 
D.C.  20460,  Toll-free:  (800-424-9065),  In 
Washington,  D.C  (554-1404). 
SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  or 
not  certain  chemical  substances  or 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  from  their  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal.  As  a  component  of  the 
unreasonable  risk  determination,  the 
agency  must  determine  whether  or  not 
there  is  potential  for  human  or 
environmental  exposure  to  the 
substances  or  mixtures  in  question.  To 
accomplish  this,  EPA  will  require  the 
assistance  of  outside  experts.  EPA  has 
selected  Versar,  Inc.  of  Springfield, 
Virginia,  to  assist  it  in  determining  if 
there  is  potential  human  or 
environmental  exposure  to  certain 
chemical  substances  or  mixtures 
(Contract  No.  68-01-6271). 

Under  40  CFR  2.306(j),  EPA  has 
determined  that  it  may  need  to  disclose 
Confidential  Business  Information  to 
Versar,  Inc.  Under  the  terms  of  the 
contract.  EPA  will  provide  Versar  with 
information  submitted  in 
Premanufacturing  Notices  {PMN’s)  on 
chemical  identity,  product  formulation, 
and  specific  processes  used  to 
manufacture  or  process  new  chemical 
substances,  as  well  as  other  information 
related  to  the  uses,  release  rates,  and 
exposure  levels  of  new  chemical 
substances.  In  addition,  EPA  will 
provide  Versar  with  similar  information 
on  chemical  substances  obtained  from 
the  TSCA  Initial  Inventory  of  Chemical 
Substances  [section  8(b)]  and 
submissions  under  prospective  section 
8(a)  rules. 

Versar  is  legally  required  under  the 
terms  of  its  contract  to  safeguard  from 
any  unauthorized  disclosure  the 
confidential  business  information  it 
reviews.  Any  reports  it  prepares  using 
this  information  will  also  be  treated  as 
confidential. 
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Since  Versar  will  review  information 
claimed  to  be  confidential,  EPA  is 
publishing  this  notice  to  inform  all 
submitters  of  PMN’s,  inventory  [section 
8(b)],  and  section  8(a)  information  that 
Versar  will  receive  Confidential 
Business  Information  from  EPA.  After 
completing  the  exposure  assessments, 
Versar  will  return  the  Confidential 
Business  Information  to  EPA. 

Versar’s  security  plan  and  facilities 
have  been  inspected  by  EPA  and  found 
to  be  in  compliance  with  the  TSCA 
Confidential  Business  Information 
Security  Manual.  Versar  is  required  to 
treat  all  TSCA  confidential  business 
information  in  accordance  with  the 
requirements  of  that  manual,  and  its 
personnel  will  be  required  to  sign  a 
nondisclosure  agreement  before  they  are 
permitted  access  to  such  information. 

Dated:  May  5, 1981. 

Warren  R.  Muir, 

Deputy  Assistant  Administrator  for  Toxic 
Substances. 

|FR  Doc.  81-16356  Filed  6-1-81;  8:45  am|  ■ 

BILLING  CODE  6560-31-M 


[PH-FRL-1841-8;  OPP-00141] 

FIFRA  Scientific  Advisory  Panel ; 
Open  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

summary:  There  will  be  a  three-day 
meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  to  present 
decision  options  being  considered  by  the 
agency  to  conclude  the  rebuttable 
presumptions  against  registration 
(RPAR)  on  creosote,  inorganic 
arsenicals,  and  pentachlorophenol 
(wood  preservatives)  (46  FR  13020,  Feb. 
19, 1981).  The  meeting  will  be  open  to 
the  public. 

DATES:  Wednesday  through  Friday,  June 
17-19, 1981,  from  8:30  a.m.  to  5:00  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the:  Hospitality  House,  2000  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Gray,  Jr.,  Executive  Secretary, 
FIFRA  Scientific  Advisory  Panel  (TS- 
766C),  Office  of  Pesticide  Programs,  Rm. 
915D,  CM#2, 1921  Jefferson  Davis 


Highway,  Arlington,  VA  22202,  (703- 
557-0825). 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  this  meeting  is: 

1.  Presentation  of  the  decision  options 
being  considered  by  the  agency  to 
conclude  the  RPARs  on  creosote, 
inorganic  arsenicals,  and 
pentachlorophenol. 

2.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings. 

3.  In  addition,  the  agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  draft  documents  concerning 
item  1  may  be  obtained  by  contacting: 
Joan  Warshawsky,  Special  Pesticides 
Review  Division  (TS-791),  Rm.  711B, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  Va  22202  (703-557-7460). 

Interested  persons  wishing  to  attend 
or  submit  a  paper  should  contact  Philip 
H.  Gray,  Jr.,  at  the  address  or  phone 
number  listed  above  to  conform  the 
meeting  and  agenda.  Interested  persons 
are  permitted  to  file  written  statements 
before  or  after  the  meeting,  and  may, 
upon  advance  notice  to  the  Executive 
Secretary,  present  oral  statements  to  the 
extent  that  time  permits.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the  Panel 
in  formulating  comments  or  in  deciding 
to  waive  comments.  Persons  wishing  to 
make  oral  statements  must  notify  the 
Executive  Secretary  and  submit  the 
required  number  of  copies  of  a  summary 
no  later  than  June  15, 1981. 

Individuals  who  wish  to  file  written 
statements  are  advised  to  contact  the 
Executive  Secretary  in  a  timely  manner 
to  be  instructed  on  the  format  and  the 
number  of  copies  to  submit  to  ensure 
appropriate  consideration  by  the  Panel. 

The  tentative  dates  for  the  next 
Scientific  Advisory  Panel  meeting  are 
July  15-17, 1981. 

(Sec.  25(d)  FIFRA,  as  amended) 

Dated:  May  21, 1981. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs. 

[Fr  Doc.  81-16418  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6560-32-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  A-32] 

AM  Broadcast  Applications  Accepted 
for  Filing  and  Notification  of  Cut-Off 
Date 

Released:  May  29, 1981. 

Cut-Off  Date:  July  10, 1981. 

Notice  is  hereby  given  that  the 
applications  listed  in  the  attached 
appendix  are  hereby  accepted  for  filing. 
They  will  be  considered  to  be  ready  and 
'available  for  processing  after  July  10, 
1981.  An  application,  in  order  to  be 
considered  with  any  application 
appearing  on  the  attached  list  or  with 
any  other  application  on  file  by  the  close 
of  business  on  July  10, 1981,  which 
involves  a  conflict  necessitating  a 
hearing  with  any  application  on  this  list, 
must  be  substantially  complete  and 
tendered  for  filing  at  the  close  of 
business  on  July  10, 1981. 

Petitions  to  deny  any  application  on 
this  list  must  be  on  file  with  the 
Commission  no  later  than  the  close  of 
business  on  July  10, 1981. 

BP-800807 AD  WORL,  Eatonville,  Florida, 
Sudbrink  Broadcasting  of  Central  Florida. 
Inc.,  Has:  1270  kHz,  5  kW,  D,  Req:  1270 
kHz,  5  kW.  DA-N,  U 

BP-810220AC  WSBY,  Salisbury,  Maryland, 
Mardel  Communications,  Inc.,  Has:  960 
kHz,  1  kW.  5  kW-LS,  DA-2,  U,  Req:  960 
kHz,  5  kW.  DA-2,  U 

BP-810302AA  KGUD,  Banning,  California, 
Frederick  R.  Cote,  Has:  1490  kHz,  250  W,  U, 
Req:  1490  kHz,  250  W.  1  kW-LS,  U 
BP-810306AG  (new),  Mt.  Pleasant, 

Tennessee,  Radio  Maury  County,  Inc.,  Req: 
1460  kHz,  500  W,  D 
BP-810309AO  KPRM,  Park  Rapids, 

Minnesota,  De  La  Hunt  Broadcasting 
Corporation,  Has:  1270  khz,  5k W,  D,  Req: 
870  kHz,  1  kW,  2.5  kW-LS,  DA-N,  U 
BP-810320AA  (new),  Chula  Vista,  California, 
LDA  Broadcasting,  Inc.,  Req:  1040  kHz,  1 
kW.  DA-2,  U 

BP-810410AP  KBWA,  Williams,  Arizona, 
Benito  Soho  and  Stanley  Soho  d/b/a, 
SOHO  Broadcasting,  Has:  1240  kHz,  250  W, 
1  kW-LS,  U,  Req:  1180  khz,  250  W,  10  kW- 
LS,  U 

BP-810417AH  KORD,  Pasco,  Washington, 
KIXI,  Inc.,  Has:  910  kHz,  1  kW,  D,  Req:  870 
kHz,  250  W,  10  kW-LS,  U 
Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

(FR  Doc.  81-16339  Filed  6-1-81;  8:45  am) 

BILLING  CODE  6712-01-M 


Notification  List 

List  of  new  stations,  proposed  changes  in  existing  stations,  deletions,  and  corrections  in  assignments  of  Canadian 
standard  broadcast  stations  modifying  the  assignments  of  Canadian  broadcast  stations  contained  in  the  Appendix  to  the 
Recommendations  of  the  North  American  Regional  Broadcasting  Agreement  Engineering  Meeting  January  30, 1941. 
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May  5, 1981. 


Canadian  List  No.  404 


Call  letters 


Power 

(kilowatts) 


Ground  system 

Antenna  -  Proposed  date  ol 

height  Number  ,  commencement 

(teet)  of  of  operation 


radials 


15D/2.5N  DA-2.. 


540kHz 

_ U _ 


900kHz 

10  DA-N,  ND-D-taS...  U _ 


1110  kHz 

50  DA-N,  N0-D-190...  U _ 


_ a . . 


May  5.  1962. 
May  5.  1982. 


5  DA-1 

1D/0.25N  ND-180 


1D/0.25N  ND-180 


1430  kHz 


May  5  1982. 


1470  kHz 

-  U - 


CKCY . . Sault  Ste.  Marie,  N.  46'32'20",  W. 

84°2740"  (P.O.  920  kHz). 

CJBR .  Rimouski,  Quebec,  N.  48”26'27",  W. 

68  34  42"  (Change  of  antenna  system 
P.O.  ND-O-214). 

CHQT . .  Edmonton,  Alberta,  N.  53°27S5",  W. 

113”19'50"  (Now  in  operation  with  in¬ 
creased  power. 

CHMG .  Gaspe,  Quebec,  N.  48“4900",  W. 

64°24'12"  (Assignment  of  call  letters). 

New . . . .  Hinton,  Alberta,  N.  53"24'10”,  W. 

117°33'53”. 

New _ _  Calgary,  Alberta,  N.  50  50  20'',  W. 

114'05'18". 

New . . . .  Medicine  Hat,  Alberta,  N.  49'57'24",  W. 

110'35'47". 

CKOB . .  Renfrew,  Ontario,  N.  45  26'55",  W. 

76  40  45"  (Now  in  operation  with  in¬ 
creased  day  power). 

CJCL _  Toronto,  Ontario,  N.  43  37  03”,  W. 

79“22'47"  (Change  of  call  letters  from 
CKFH). 

CHLS _ _ _ _ „..  Ville  de  la  Baie,  Quebec,  N.  48“21'44",  W. 

70°55'49"  (Change  of  call  letters  from 
CKPB). 


Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 
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[FCC  81-255;  CC  Docket  No.  80-766; 
Transmittal  Nos.  191  and  273] 

RCA  American  Communications,  Inc.; 
Revisions  to  Tariff  F.C.C.  Nos.  1  and  2 

By  the  Commission:  Chairman  Fowler 
abstaining  from  voting;  Commissioner 
Fogarty  concurring  in  the  result; 
Commissioner  Jones  absent. 

In  the  matter  of  RCA  American 
Communications,  Inc.,  Revisions  to 
Tariff  F.C.C.  Nos.  1  and  2;  FCC  81-255; 
CC  Docket  No.  80-766;  Transmittal  Nos. 
191  and  273;  (46  FR  11030); 

Memorandum  Opinion  and  Order. 

Adopted:  May  21, 1981. 

Released:  May  26, 1981. 

1.  We  instituted  this  proceeding  to 
investigate  revisions  to  Tariff  Nos.  1  and 
2  filed  by  RCA  American 
Communications,  Inc.  (RCA  Americom) 
under  the  above  transmittals.  RCA 
American  Communications,  Inc.,  84  FCC 
2d  353  (1980).  The  revisions,  which  we 
suspended  for  five  months,  would 
restructure  RCA  Americom’s  domestic 
satellite  service  offerings  and 


substantially  increase  rates.  Having 
examined  the  proposed  tariff  structure 
changes  in  light  of  the  comments 
submitted  by  the  parties  to  this 
investigation,  we  find  the  revisions  to  be 
unjust  and  unreasonable  in  violation  of 
Section  201(b)  of  the  Communications 
Act,  47  U.S.C.  201(b).1  For  this  reason, 
we  will  not  allow  these  revisions  to 
become  effective. 

1.  Background 

2.  Since  1976,  RCA  Americom  has 
operated  a  two-satellite  system 
providing  video  and  private  line  services 
for  commercial,  government,  and 
broadcast  uses.  The  system  provides 


1  RCA  Americom  has  submitted  a  direct  case,  to 
which  responsive  comments  have  been  hied  by  the 
Ad  Hoc  Telecommunications  Users  Committee  (the 
Committee):  the  Christian  Broadcast  Network,  Inc. 
(CBN);  Eastern  Microwave,  Inc.  (EMI);  Heritage 
Village  Church  and  Missionary  Fellowship,  Inc. 
(PTL  TV);  American  Broadcasting  Companies,  Inc- 
CBS  Inc.,  and  National  Broadcasting  Company,  Inc. 
(the  Networks);  Showtime  Entertainment 
(Showtime);  Southern  Pacific  Communications  Co. 
(SPCC);  Southern  Satellite  Systems,  Inc.  (Southern); 
and  Spanish  International  Network,  Inc.  (Spanish). 
RCA  Americom  has  replied  to  these  comments. 


among  other  things,  service  to  many 
cable  television  (CATV)  distributors 
through  a  network  of  receive-only  earth 
stations. 

3.  In  1978,  RCA  Americom  filed  its 
currently  effective  tariff  providing  for 
fixed  term  transponder  services.  It 
features,  among  other  things,  full-time 
non-preemptible,  unprotected  service 
with  a  ten-year  term  ending  in  1988  and 
an  option  to  upgrade  to  protected 
service;  full-time  preemptible  service 
with  either  a  one-year  or  a  1983  term; 
and  part-time  daily  service  with  a  1988 
term.*  These  services  are  offered  to  the 
general  public  under  Tariff  No.  1  and  to 
other  common  carriers  under  Tariff  No. 
2. 

4.  Under  its  Transmittal  No.  191,  filed 
on  April  1, 1980,  RCA  Americom 
proposes,  among  other  things,  to:  (1) 


’This  filing  was  initially  set  for  investigation  in 
RCA  American  Communications.  Inc..  Docket  No. 
78-68, 69  FCC  2d  426  (1978).  The  investigation  was 
deferred,  however,  pending  completion  of  our 
rulemaking  proceeding  in  the  Competitive  Carrier 
Rulemaking.  Docket  No.  79-252,  77  FCC  2d  308 
(1979);  Further  Notice  of  Proposed  Rulemaking.  84 
FCC  2d  445  (1981). 
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replace  the  1988  and  1983  Term  services 
with  shorter  terms  ending  in  1986  and 
1982,  respectively;  (2)  eliminate  the 
unprotected  and  preemptible  grades  of 
service  under  the  1986  Term  when  back¬ 
up  facilities  are  available  and  instead 
provide  only  the  more  costly  protected 
grade  of  service;  (3)  eliminate  the  one- 
year  term  service;  (4)  increase  the 
carrier’s  rates  and  rate  of  return;  (5) 
lengthen  the  renewal  notice  periods 
from  the  present  thirty  days  to  two 
years  for  the  1986  Term  service  and  one 
year  for  the  1982  service;  and  (6)  replace 
the  schedule  of  termination  charges 
currently  imposed  for  premature 
cancellation  with  non-cancellable 
service,  thereby  holding  the  customer 
liable  for  all  charges  for  the  balance  of 
the  term.  Prior  to  our  suspension,  the 
revisions  were  scheduled  to  become 
effective  on  December  26, 1980. 

5.  In  our  order  of  investigation,  we  ' 
stated  that  we  would  initially  focus  on 
the  proposed  changes  in  tariff  structure, 
and  later,  if  warranted,  would  consider 
issues  relevant  to  the  proposed  changes 
in  rates.  Also,  to  facilitate  our 
determination  of  lawfulness,  we  asked 
parties  to  comment  on  the 
circumstances  under  which  a  carrier 
may  reasonably  alter  a  long  term  service 
tariff  prior  to  the  expiration  of  the  terms 
set  out  in  the  tariff.  The  following  issues 
were  then  set  for  investigation  (84  FCC 
2d  at  364): 

(1)  What  justification  should  be 
submitted  by  a  dominant  carrier 
proposing  to  alter  a  long  term  service 
tariff? 

(2)  Whether  the  changes  proposed  by 
RCA  Americom  in  Transmittal  191  in  the 
structure  of  its  Tariffs  F.C.C.  Nos.  1  and 
2,  including  the  proposed  changes  in  the 
length  of  the  service  terms,  the 
termination  liability,  the  elimination  of 
certain  grades  of  service,  the 
requirement  that  certain  customers 
upgrade  their  service,  and  the  increase 
in  the  length  of  the  renewal  notice 
periods,  would  be  just  and  reasonable 
and  otherwise  lawful  under  the  tentative 
standard  that  a  carrier  may  alter  a  long 
term  service  tariff  only  in  accordance 
with  the  tariff  itself  or  if  it  demonstrates 
that  substantial  cause  exists  to  change 
the  existing  tariff  terms? 

(3)  Whether  the  changes  proposed  by 
RCA  Americom  in  its  tariff  structure  are 
just  and  reasonable  and  otherwise 
lawful? 

With  respect  to  the  second  and  third 
issues,  the  burden  of  introduction  of 
evidence  and  burden  of  proof  were 
placed  on  RCA  Americom. 

6.  On  March  3, 1981,  as  part  of  its 
direct  case,  RCA  Americom  filed 
Transmittal  No.  273  containing  revised 


pages  to  Tariff  Nos.  1  and  2  to  become 
effective  June  25, 1981.  The  filing  would, 
accordingl  to  RCA  Americom,  remove 
the  elements  of  the  revisions  filed  under 
Transmittal  No.  191  that  the  Commission 
had  questioned  in  this  investigation.  In 
pertinent  part,  it  would  restore  the 
unprotected  grade  of  service  to  the  1986 
Term  and  add  a  preemptible  grade  of 
service  to  the  1982  term;  allow  a  credit 
to  the  termination  liability  of  a 
prematurely  cancelling  customer  if  RCA 
Americom  is  able  to  find  a  suitable 
replacement;  and,  lastly,  change  the 
renewal  periods  for  both  the  1982  and 
1986  Term  service  to  six  months.  EMI 
and  Southern  ask  us  to  reject  or  suspend 
these  latest  revisions. 

(I.  Discussion 

A.  Alteration  of  Long  Term  Service 
Tariffs 

7.  We  turn  first  to  the  comments  on 
the  proper  standard  for  judging  the 
reasonableness  under  Section  201(b)  of 
changes  to  long  term  service  tariffs.*  In 
our  designation  order,  we  expressed 
concern  over  the  apparent  unfairness  of 
allowing  a  dominant  carrier  to  freely 
change  the  terms  of  such  a  tariff  at  any 
time  without  cause,  even  though 
customers  would  remain  bound  by  all 
provisions  until  the  end  of  the  service 
term.  Accordingly,  we  asked  for 
comment  on  whether  and  under  what 
circumstances  carrier-initiated  changes 
to  material  provisions  during  a  term 
would  be  just  and  reasonable. 

8.  In  response,  RCA  Americom  argues 
that  the  regulatory  framework 
established  by  the  Act  bestows  on 
carriers  a  legal  right  to  unilaterally 
change  tariffs  which  they  have  filed  on 
their  own  initiative.  Carriers,  it  says,  are 
not  required  to  obtain  prior  Commission 
approval  before  making  changes  in  rates 
and  practices  or  offering  new  services. 
Significantly,  though.  RCA  Americom 
does  not  oppose  application  of  the 
reasonableness  standard  we  suggested 
in  the  designation  order,  namely,  that  a 
carrier  may  alter  a  long  term  tariff  only 
in  accordance  with  the  terms  of  the 
tariff  itself,  or  if  it  demonstrates  that 
substantial  cause  exists  to  change  the 
existing  terms.  Since  the  carrier  foresees 
this  policy  change  being  ultimately 
incorporated  into  our  Rules  as  a  result  of 
this  investigation,  it  asks  us  to  do  so 
only  after  further  notice  and  comment 
and  with  sufficient  opportunity  for  all 


“Section  201(b)  provides  in  pertinent  part,  “All 
charges,  practices,  classifications,  and  regulations 
for  and  in  connection  with  such  communication 
service,  shall  be  just  and  reasonable,  and  any  such 
charge,  practice,  classification,  or  regulation  that  is 
unjust  or  unreasonable  is  hereby  declared  to  be 
unlawful  *  * 


affected  carriers  to  make  suitable  tariff 
revisions  reflecting  this  new  policy. 
Therefore,  RCA  Americom  requests  a 
grace  period  before  any  new  rules  are 
allowed  to  become  effective. 

9.  Those  parties  expressing  an  opinion 
on  the  question  of  when  changes  to  a 
long  term  tariff  are  reasonable,  generally 
agree  with  our  suggested  standard 
permitting  changes  in  accordance  with 
the  tariff  itself.  The  parties  differ, 
however,  on  the  level  of  justification 
required  in  the  absence  of  such  a 
provision.  EMI,  for  instance,  suggests 
that  any  revision  must  initially  be 
judged  by  some  objective  standard  such 
as  "just  and  reasonable”  so  as  to  protect 
the  public  against  unreasonable  carrier 
conduct.  Without  such  a  standard  it  is 
fearful  that  changes  would  be  justified 
solely  by  timely  tariff  filings  or  inventive 
showings  of  substantial  cause.  PTL  TV 
advocates  our  employing  traditional 
concepts  of  fairness  and  proposes  a 
standard  of  whether,  under  all  of  the 
circumstances,  the  carrier  has 
established  by  a  preponderance  of  the 
evidence  that  the  proposed  changes  are 
equitable. 

10.  Other  parties  propose  more 
stringent  levels  of  justification.  The 
Committee,  the  Networks,  and  Spanish 
recommend  a  demonstration  by  the 
carrier  of  unique,  direct,  and  compelling 
public  interest  considerations  as  part  of 
a  threshold  showing  warranting  a 
change.  To  illustrate,  they  acknowledge 
that  a  tariff  change  could  be  necessary 
to  protect  the  continued  availability  of 
essential  facilities  used  for  national 
security  purposes.  If  the  threshold 
showing  is  made,  these  parties  would 
further  require  the  carrier  to 
demonstrate  by  clear  and  convincing 
evidence  after  a  hearing  pursuant  to 
Section  205  of  the  Communications  Act, 
47  U.S.C.  §  205,  that  the  Commission 
should  prescribe  rates  and  conditions 
different  from  those  to  which  the  carrier 
had  been  committed. 

11.  CBN  and  Showtime  take  a 
somewhat  different  approach,  in  CBN's 
view,  “substantial  cause”  exists  only 
where,  due  to  changed  circumstances, 
continuation  of  the  existing  tariff 
provisions  wrould  be  confiscatory,  or 
would  result  in  a  net  reduction  in 
service  to  the  public.  It  states  that  this 
standard  would  allow  the  Commission 
to  insure  that  neither  the  carrier  nor  the 
public  would  suffer  any  irreparable  loss. 
Showtime  suggests  that  "substantial 
cause”  would  arise  if  the  former  tariff 
was  so  unrenumerative  as  to  be 
contrary  to  the  public  interest. 

12.  Our  own  analysis  begins  with  the 
proposition  that  the  statutory  scheme 
permits  carriers  to  initiate  proposed 
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changes  to  their  tariffs.  See  A  T&T  v. 

FCC,  487  F.2d  864  (2d  Cir.  1973).  Such 
changes  subsequently  become  effective 
unless  the  Commission  determines, 
either  on  its  initial  review  or  after 
hearing,  that  the  new  provisions  are 
unjust,  unreasonable,  or  otherwise 
unlawful.  It  is  not  our  intent  here  to 
modify  this  statutory  framework,  as 
RCA  Americom  seems  to  suggest.  To  the 
contrary,  we  seek  only  to  ascertain 
reasonableness  where  a  carrier  provides 
service  under  a  comprehensive, 
contract-like  tariff  scheme,  and  later 
seeks  to  modify  material  provisions 
during  the  term  specified  in  the  tariff. 

For  example,  a  carrier’s  original 
decision  to  offer  customers  the  option  of 
obtaining  service  for  a  particular  term, 
say  six  years,  is  of  less  concern  than 
where  a  dominant  carrier  seeks  to  alter 
the  length  of  a  term,  or  other  material 
provision  midstream.  Our  statutory 
responsibilities  dictate  that  we  take  into 
account  the  position  of  the  relying 
customer  in  evaluating  the 
reasonableness  of  the  change.4  In 
somewhat  analogous  circumstances,  we 
have  considered  other  notions  of 
customer  fairness,  RCA  American 
Communications,  Inc.,  84  FCC  2d  781 
(1981);  MCI  Telecommunications  Corp., 
Mimeo  No.  25862,  released  February  7, 
1980,  aff’d  81  FCC  2d  568  (1980).  See  also 
Penn.  v.  ICC,  590  F.2d  1187  (D.C.  Cir. 
1978),  where  the  court  approved  the 
I.C.C.’s  balancing  of  the  competing 
interests  of  customers  and  carriers  in 
considering  the  reasonableness  of  a 
proposed  tariff  revision  terminating 
service  to  a  number  of  previously 
operating  terminals;  Livestock,  South, 
Southwest,  Central  and  Western 
Territories,  346 1.C.C  418  (1974);  Icing 
Service,  U.S.  Railroads,  343  I.C.C.  67 
(1973);  Amoco  Production  Co.  v.  FPC, 

491  F2.d  916  (10th  Cir.  1973). 

13.  This  brings  us  to  the  question  of 
the  justification  which  we  would  expect 
a  dominant  carrier  to  provide  in  these 
circumstances.  In  balancing  the  carrier’s 
right  to  adjust  its  tariff  in  accordance 
with  its  business  needs  and  objectives 
against  the  legitimate  expectations  of 
customers  for  stability  in  term 
arrangements,  we  conclude  that  the 
reasonableness  of  a  proposal  to  revise 
material  provisions  in  the  middle  of  a 


‘The  Commission  has  found  domestic  satellite 
carriers  such  as  RCA  Americom  to  be  dominant, 
that  is,  to  have  the  ability  to  control  prices. 
Competitive  Carrier  Rulemaking,  Docket  No.  79- 
252,  First  Report  and  Order,  85  FCC  2d  1  (1980).  We 
are,  however,  currently  reexamining  the  proper 
regulatory  treatment  of  satellite  carriers.  Further 
Notice  of  Proposed  Rulemaking  84  FCC  2d  445 
(1980).  Nevertheless,  for  the  time  being  it  is 
dominant  and  we  consider  the  revisions  here  only 
within  the  context  of  the  present  regulatory 
framework  for  such  carriers. 


term  must  hinge  to  a  great  extent  on  the 
carrier’s  explanation  of  the  factors 
necessitating  the  desired  changes  at  that 
particular  time.®  If  a  carrier  can  make  a 
showing  of  substantial  cause,  its 
decision  to  alter  tariff  terms  will  be 
considered  reasonable.  As  for  the  first 
part  of  our  suggested  standard  where  we 
state  that  a  carrier  may  revise  its  tariff 
in  accordance  with  its  terms,  we  need 
not  speculate  on  what  kinds  of 
provisions  if  included  in  a  tariff  at  the 
onset  of  a  term  might  give  the  carrier 
greater  license  to  make  subsequent 
modifications.  We  nevertheless  note 
that  the  mere  presence  of  some 
sweeping  reservation  to  unilaterally 
change  any  and  all  terms  and  conditions 
of  service  will  not  serve  to  lessen  our 
original  concerns.6 

B.  Reasonableness  of  the  Proposed 
Revisions 

14.  Against  this  background,  we  now 
consider  the  specific  changes  in  tariff 
structure  submitted  in  both  Transmittal 
Nos.  191  and  273.  To  repeat,  taken  as  a 
whole,  RCA  Americom  has  proposed 
extensive  revisions  to  its  current  service 
offerings,  the  most  significant  of  which 
relate  to  the  length  of  the  service  terms, 
the  termination  liability,  the  elimination 
of  certain  grades  of  service,  the 
requirement  that  some  customers 
upgrade  their  service,  and  the  length  of 
the  notice  periods  for  renewal. 

15.  In  our  designation  order  we 
expressed  concern  that  RCA 
Americom’s  justification  for  the 
substantial  changes  proposed  was 


5  This  type  of  scrutiny  is  particularly  important  in 
a  market  situation  where  customer  choice  is  now 
severely  limited  and  unjustified  changes  to  long 
term  tariffs  could  operate  to  restrict  customer  choice 
when  the  market  does  become  more  competitive  as 
we  envision. 

6  We  have  not  ignored  RCA  Americom’s 
suggestion  that  any  standards  developed  be 
included  as  part  of  a  rulemaking  proceeding  to  give 
all  potentially  affected  parties  adequate  notice  and 
an  opportunity  to  comment,  nor  the  carrier's 
suggestion  that  we  allow  a  grace  period  before  any 
new  rule  adopted  here  becomes  effective  in  order  to 
permit  affected  carriers  to  make  appropriate 
adjustments  to  their  current  tariffs.  As  noted  earlier, 
the  suggestion  that  we  institute  a  separate 
rulemaking  proceeding  has  already  been  considered 
and  rejected  by  the  Common  Carrier  Bureau.  Mimeo 
No.  07106,  released  February  9, 1981.  The  Bureau 
reasoned  that  since  this  proceeding  was  designed 
only  to  determine  the  lawfulness  of  specific 
proposed  revisions,  consolidating  the  investigation 
with  a  broad  rulemaking  proceeding  would  be 
unwise  and  cause  unnecessary  delays.  We  see  no 
basis  to  reconsider  that  decision  here.  In  any  event, 
RCA  Americom  continues  to  view  our  inclusion  of 
this  issue  as  a  precursor  to  restructuring  our  Rules. 
To  the  contrary,  our  intent  was  merely  to  exercise 
care,  by  considering  other  views,  in  applying 
Section  201(b)  of  the  Act  to  somewhat  novel 
circumstances.  Since  we  are  neither  amending  our 
Rules  nor  adopting  new  policies,  we  see  no  need  for 
a  grace  period  to  allow  carriers  to  change  their 
tariffs. 


inadequate  and  should  be  put  to  the  test 
of  an  investigation.  Rather  than  using 
the  opportunity  to  demonstrate  that  the 
revisions  are  just  and  reasonable, 
however,  RCA  Americom  has 
essentially  relied  on  the  amended  pages 
in  Transmittal  No.  273  for  its  direct  case. 
As  explained  earlier,  this  transmittal 
was  filed  concurrently  with  the  carrier’s 
direct  case  and  was  intended  to  be 
incorporated  there.  RCA  Americom 
insists  that  this  latest  filing  moots  the 
issues  we  raised  in  the  designation 
order.  Since  their  newest  revisions  have 
been  linked  to  this  proceeding  by  RCA 
Americom  and  commented  upon  by  the 
parties,  we  think  it  is  appropriate  to 
consider  their  lawfulness  in  this 
investigation  as  well. 

1.  Reductions  in  length  of  service 

16.  RCA  Americom  proposes  to 
eliminate  its  1988  Term  service, 
originally  offered  in  1978,  and  replace  it 
with  a  1986  Term  service  that  would 
terminate  on  December  31, 1986. 
Similarly,  the  carrier  seeks  to  replace  its 
1983  Term  service  with  one  ending  on 
December  31, 1982.  RCA  Americom 
claims  the  change  is  prompted  by  its 
inability  to  accurately  forecast  the  costs 
of  service  for  a  ten-year  period.  The 
carrier  adds  that  the  two-year  term  was 
added  expressly  to  provide  an  option  for 
customers  seeking  a  shorter 
commitment. 

17.  Under  the  circumstances,  a  six- 
year  and  a  two-year  term  of  service  do 
not,  in  and  of  themselves,  strike  us  as 
unreasonable  on  their  face.  Both  carrier 
and  customer  alike  desire  stability  and 
continuity  of  service.  Customers  with 
established  needs  may  well  favor  longer 
terms,  but  the  option  of  a  shorter  term  is 
available  when  future  business  plans 
are  unclear.  The  carrier,  on  the  other 
hand,  benefits  from  the  administrative 
convenience  and  financial  security  of  a 
longer  commitment  and  is  willing  to 
charge  lower  rates  than  for  shorter  term 
service. 

18.  The  fatal  flaw  in  the  instant  case, 
however,  is  that  there  is  no  showing  of 
substantial  cause  to  reduce  the  length  of 
the  service  term  at  this  time.  It  does  not 
follow  from  the  earner’s  asserted 
difficulties  in  predicting  costs  over  a 
ten-year  period  that  it  must  shorten  the 
1983  Term  service  or  eliminate  the  one- 
year  and  part-time  daily  services  which 
it  currently  offers.  And  to  the  extent 
RCA  Americom  also  would  find  support 
for  its  proposal  in  a  claim  that  its 
service  costs  have  increased,  it  has  not 
attempted  to  demonstrate  with 
particularity  how  these  increased  costs 
have  necessitated  changes  in  the  length 
of  the  ten-year  service  term.  Moreover, 
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any  difficulties  in  predicting  costs  over 
an  extended  period,  for  example,  can  be 
more  simply  and  painlessly  remedied 
merely  by  offering  shorter  renewal 
lengths.  Indeed,  the  carrier  has  failed  to 
offer  any  persuasive  evidence  to  support 
these  proposed  revisions  even  though 
customers  have  indicated  that  these 
changes  will  adversely  affect  their  well- 
established  business  plans  and 
programming  decisions.  We  therefore 
find  that  RCA  Americom’s  reduction  of 
the  length  of  service  has  not  been 
justified,  and  hence,  is  unlawful  under 
Section  201(b)  of  the  Act. 

2.  Elimination  of  unprotected  and 
preemptible  grades  of  service 

19.  RCA  Americom’s  original  revision 
would  have  eliminated  the  unprotected 
and  preemptible  grades  of  service  when 
facilities  became  available  under  its 
1986  Term,  leaving  only  the  more  costly 
protected  service.  The  carrier’s  latest 
filing,  however,  would  restore  these 
service  grades  to  the  1986  Term.  Under 
the  circumstances,  the  carrier’s 
willingness  to  continue  its  unprotected 
and  preemptible  service  offerings  makes 
it  unnecessary  to  consider  the 
reasonableness  of  the  change  originally 
proposed.7 

3.  Prohibition  upon  customer 
termination  of  service 

20.  Another  of  RCA  Americom's 
proposed  revisions  would  eliminate  the 
termination  charge  currently  imposed 
for  the  premature  cancellation  of 
service,  and  instead  hold  the  customer 
liable  for  all  charges  remaining  in  the 
balance  of  the  term.  In  other  words, 
under  this  scheme,  the  cancelling 
customer,  rather  than  the  carrier,  would 
effectively  have  the  burden  of  finding 
another  customer.  According  to  RCA 
Americom’s  most  recent  proposal,  the 
carrier  would  assume  greater 
responsibility  for  finding  a  suitable 
replacement  customer  and  an 
appropriate  credit  would  be  issued 
against  the  charges  owing  for  the 
remainder  of  the  term. 

21.  Several  parties  have  questioned 
the  inherent  reasonableness  of  the  new 
termination  liability  plan.  Southern 
states  that  although  the  carrier’s  latest 
modification  mitigates  to  some  extent 
the  patent  unlawfulness  of  the  original 
proposal,  it  could  still  leave  customers 
in  the  position  of  having  to  pay 
unreasonably  high  termination  charges. 
Southern’s  primary  complaint,  in  which 
EMI  and  SPCC  join,  is  that  even  RCA 


’RCA  Americom  is  of  the  opinion  that  all 
customers  will  subscribe  to  the  protected  grade.  If 
this  judgment  proves  correct,  it  may  again  seek  to 
eliminate  the  other  service  grades. 


Americom’s  revised  scheme  would 
unjustly  enrich  the  carrier  for  services 
not  rendered.  Rather  than  merely 
reimbursing  the  carrier  for 
administrative  and  other 
nonrecoverable  costs  resulting  from 
premature  transponder  cancellation,  the 
parties  argue  that  the  proposed  scheme 
would  allow  RCA  Americom  a  profit 
margin  as  well. 

22.  RCA  Americom,  however,  views 
this  provision  as  a  necessary  protection 
in  the  face  of  future  satellite  competition 
against  premature  abandonment  of 
service  by  long  term  customers.  Any 
customer  not  desiring  the  long  term 
commitment,  states  the  carrier,  can 
simply  opt  for  the  shorter  term.  As  a 
second  reason,  RCA  Americom  explains 
that  an  unexpected  increase  in  satellite 
launch  costs  caused  by  the  delay  of  the 
NASA  space  shuttle  have  forced  it  to 
devise  some  means  of  assuring  that  all 
transponders  would  continue  to  be  filled 
for  the  lengths  of  the  terms.  Such  a 
guarantee,  according  to  the  carrier, 
would  enable  it  to  seek  a  smaller  rate 
increase  for  its  services  than  would 
otherwise  be  required. 

23.  As  a  separate  matter,  RCA 
Americom  argues  that  the  parties  fail  to 
realize  that  the  cost  of  capital  is  a 
legitimate  business  expense.  If  deprived 
a  return  on  investment  in  satellite 
facilities,  it  explains,  it  would  be  unable 
to  pay  the  interest  charges  on 
outstanding  debts  or  provide  a  return  to 
shareholders.  Moreover,  RCA  Americom 
points  out  that  even  when  a  customer 
cancels,  the  carrier  must  continue  to 
bear  the  full  cost  of  the  satellite  on 
which  service  was  provided.  For  these 
reasons,  RCA  Americom  maintains  it 
reasonably  can  claim  the  full  tariffed 
rates  until  a  replacement  customer  is 
found. 

24.  The  foregoing  explanation, 
however,  is  insufficient  to  justify  why 
the  carrier  must  revise  its  termination 
liability  scheme  at  this  time.  Nowhere 
has  RCA  Americom  provided  a 
particularized  showing  that  the  current 
fixed  liability  scheme  inadequately 
compensates  it  now  for  present  costs 
associated  with  a  prematurely 
cancelling  customer.  Clearly,  the  mere 
prospect  of  competition  sometime  in  the 
future,  without  more,  is  insufficient  to 
support  the  revisions  here. 

25.  RCA  Americom’s  generalized 
assertion  of  rising  costs,  absent  more,  is 
unpersuasive  when  balanced  against  the 
obvious  harm  to  existing  long  term 
customers.  Under  the  present  scheme, 
for  example,  customers  subscribing  to 
the  1988  Term  would  be  free  of  any 
termination  liability  after  July  31, 1984. 
Those  customers  would  then  be 
unrestrained  to  leave  RCA  Americom 


and  pursue  arrangements  with  other 
carriers  on  perhaps  more  favorable 
terms.  Under  the  proposed  revisions, 
however,  those  same  customers 
planning  to  terminate  after  July  31, 1984 
could,  for  the  first  time,  face  a  liability 
totaling  millions  of  dollars.8  For  all  these  . 
reasons,  therefore,  we  find  that  RCA 
Americom  has  failed  to  demonstrate  the 
lawfulness  of  this  revision  under  Section 
201(b)  of  the  Act. 

4.  Notice  of  renewal  periods 

26.  Under  RCA  Americom’s  existing 
tariff,  customers  wishing  to  renew  their 
service  term  need  only  give  the  carrier 
thirty  days’  written  notice.  The  proposed 
revisions,  however,  contain  a  two-year 
advance  notice  period  under  the  1986 
Term  and  a  one-year  provision  under 
the  1982  Term.  We  expressed  concern  in 
the  designation  order  over  the  carrier’s 
lack  of  justification  of  these  changes. 

RCA  Americom’s  most  recent  filing 
would  change  these  notice  periods  to  six 
months  under  both  terms. 

27.  RCA  Americom  submits  that  while 
it  is  difficult  to  predict  future  market 
conditions,  the  length  of  the  renewal 
notice  period  is  a  decision  that  the 
carrier  is  entitled  to  make  as  a  matter  of 
its  discretion.  Nevertheless,  it  states  the 
change  to  six  months  was  made  in  an 
effort  to  moot  the  controversy  on  this 
issue. 

28.  We  recognize  the  difficulty  in 
predicting  future  market  conditions  and 
the  carrier’s  understandable  need  for 
advance  notice  of  a  customer’s  decision 
whether  or  not  to  renew  its  transponder 
service.  The  parties  have  raised  no 
serious  objection  to  the  six-month 
renewal  period  and  the  provision  does 
not  strike  us  as  unreasonable.  While  the 
carrier  has  made  no  specific  arguments 
supporting  the  proposed  revision  we 
agree  with  its  general  allegation  that  the 
domestic  satellite  market  is  uncertain 
and  that  with  the  arrival  of  recently 
authorized  entrants  into  the  satellite 
market,  a  thirty-day  notice  period  would 
not  give  the  carrier  sufficient  time  to 
avoid  a  possible  revenue  loss.  For  all 
these  reasons  we  find  there  is  cause  for 
RCA  Americom  to  alter  its  notice  of 
renewal  periods  to  six  months. 
Accordingly,  we  will  allow  the  carrier  to 
refile  this  provision  pursuant  to  §  61.58 
of  our  Rules,  47  CFR  61.58,  on  five-days 
notice. 

III.  RATE  ISSUES 

29.  The  suspended  tariff  revisions  also 
would  have  increased  rates  and  the 


6  A  customer  subscribing  to  RCA  Americom's 
proposed  1966  Term  service  terminating  on  August 
1, 1984  would  be  liable  for  more  than  four  million 
dollars  in  liability. 
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carrier’s  rate  of  return.  We  decided  in 
the  designation  order  to  defer 
consideration  of  these  rate  issues  while 
we  investigated  the  proposed  changes  in 
tariff  structure.  We  indicated  that  once 
the  structure  issues  were  decided,  we 
would  examine  the  lawfulness  of  the 
rate  proposals,  if  warranted.  84  FCC  2d 
at  363.®  In  light  of  our  findings  of 
unlawfulness  here,  however,  we  need 
not  consider  the  proposed  changes  in 
rates.  Since  these  rates  are  inextricably 
linked  to  the  proposed  service  terms 
which  are  different  than  the  carrier’s 
existing  terms,  they,  too,  cannot  be 
allowed  to  become  effective.9 10 

30.  Accordingly,  IT  IS  ORDERED,  That 
the  revisions  to  Tariff  F.C.C.  Nos.  1  and 
2  filed  by  RCA  Americom 
Communications,  Inc.  under  Transmittal 
No.  273  are  incorporated  into  this 
investigation. 

31.  It  is  further  ordered,  pursuant  to 
Section  61.36  of  the  Rules,  47  CFR  61.36 
and  Sections  4  (i)  and  (j)  of  the 
Communications  Act,  47  U.S.C.  4  (i),  (j), 
That  the  tarriff  pages  submitted  under 
Transmittal  Nos.  191  and  273  will  be 
returned  to  RCA  Americom 
Communications,  Inc. 

32.  It  is  further  ordered,  That  this 
proceeding  in  Docket  No.  00-766  is 
hereby  terminated. 

33.  It  is  further  ordered.  That  a  copy  of 
this  Order  shall  be  published  in  the 
Federal  Register. 

34.  It  is  further  ordered,  That  this 
Order  is  effective  upon  adoption. 

Federal  Communications  Commission, 
William  ).  Tricarico, 

Secretary. 

|FR  Doc.  81-16338  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  S712-01-M 

[Report  No.  B-23] 

TV  Broadcast  Applications  Accepted 
for  Filing  and  Notification  of  Cut-Off 
Date 

Released:  May  28, 1981. 

Cut-off  date:  July  13, 1981. 

Notice  is  hereby  given  that  the 
applications  listed  in  the  attached 

9  We  note  that  RCA  Americom  has  made  no 
attempt  pursuant  to  Section  204(b)  of  the  Act,  47 
U.S.C.  204(b),  to  persuade  the  Commission  that 
separately  allowing  the  proposed  rate  increases  to 
become  effective  would  be  "just  fair  and 
reasonable.” 

10  EMI  has  filed  a  petition  for  reconsideration  of 
our  designation  order  in  which  it  seeks  rejection  of 
RCA  Americom's  proposed  revisions.  Since  Section 
1.106(a)  of  our  Rules,  47  CFR  1.106(a),  does  not 
provide  for  the  filing  of  petitions  for  reconsideration 
of  designation  orders  except  in  narrowly  defined 
circumstances  not  relevant  here,  EMI's  petition  is 
dismissed.  See  ITT  World  Communications,  Inc., 
Docket  No.  80-339,  FCC  81-164,  released  April  17, 
1981. 


appendix  are  accepted  for  filing. 

Because  the  applications  listed  in  the 
attached  appendix  are  in  conflict  with 
applications  which  were  accepted  for 
filing  and  listed  previously  as  subject  to 
a  cut-off  date  for  conflicting 
applications,  no  application  which 
would  be  in  conflict  with  any 
application  listed  in  the  attached 
appendix  will  be  accepted  for  filing. 

Petitions  to  deny  the  applications 
listed  in  the  attached  appendix  and 
minor  amendments  thereto  must  be  on 
file  with  the  Commission  not  later  than 
the  close  of  business  on  July  13, 1981. 
Any  application  previously  accepted  for 
filing  and  in  conflict  with  any 
application  listed  in  the  attached 
appendix  may  also  be  amended  as  a 
mater  of  right  not  later  than  the  close  of 
business  on  July  13, 1981.  Amendments 
filed  pursuant  to  this  notice  are  subject 
to  the  provisions  of  §  73.3572(b)  of  the 
Commission's  Rules. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

BPCT-810320KG  (new),  Kalamazoo, 

Michigan,  Channel  64,  Inc.  Channel  64. 

ERP:  Vis.  1,000  kW;  HAAT:  1.063  feet 
BPCT-810409KE  (new),  Tucson,  Arizona, 
Julian  Polan,  d.b.a.  JP  Communications. 
Channel  40.  ERP.  Vis.  1,619  kW;  HAAT: 
2,022  feet 

BPCT-810410KE  (new),  Tucson,  Arizona, 
Focus  Broadcasting  of  Tucson,  Inc.  Channel 
40.  ERP.  Vis.  4,754  kW;  HAAT:  527  feet 
BPCT-810413KH  (new),  Tucson,  Arizona, 
SunWest  Broadcasting,  Inc.  Channel  40. 
ERP.  Vis.  1,185  kW;  HAAT:  3,720  feet 
BPCT-810413KE  (new),  Tucson,  Arizona, 
National  Group  Telecommunications  of 
Tucson,  Inc.  Channel  40.  ERP  Vis.  685  kW; 
HAAT:  2,010  feet 

(FR  Doc.  81-16337  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  6712-01-M 


Application  Cut-off  List;  Errata 

The  following  application  was  listed 
on  cut-off  list  A-31  with  an  effective  cut¬ 
off  date  of  June  22, 1981. 

BP-800527 AE  KWSR,  Rifle,  Colorado, 
Oil  Shale  Broadcasting  Company,  Has: 
810  kHz,  1  kW,  D,  Req:  660  kHz,  250  W, 
10  kW-LS,  U. 

That  listing  is  hereby  corrected  to 
include  the  application  on  cut-off  list  fi¬ 
le  with  an  effective  cut-off  date  of  June 
22, 1981.  No  application  which  would  be 
in  conflict  with  this  will  be  accepted  for 
filing. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

[FR  Doc.  81-16437  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement  Filed 

Notice  is  hereby  given  that  the 
following  agreement  has  been  filed  with 
the  Commission  for  review  and 
approval,  if  required,  pursuant  to  section 
15  of  the  Shipping  Act,  1916,  as  amended 
(39  Stat.  733,  75  Stat.  763, 46  U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W.,  Room  10423;  or  may  inspect  the 
agreement  at  the  Field  Offices  located  at 
New  York,  N.Y.,  New  Orleans, 

Louisiana,  San  Francisco,  California, 
and  Old  San  Juan,  Puerto  Rico. 

Comments  on  such  agreements, 
including  requests  for  hearing,  may  be 
submitted  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 

D.C.,  20573,  June  12, 1981.  Any  person 
desiring  a  hearing  on  the  proposed 
agreement  shall  provide  a  clear  and 
concise  statement  of  the  matters  upon 
which  they  desire  to  adduce  evidence. 

An  allegation  of  discrimination  or 
unfairness  shall  be  accompanied  by  a 
statement  describing  the  discrimination 
or  unfairness  with  particularity.  If  a 
violation  of  the  Act  or  detriment  to  the 
commerce  of  the  United  States  is 
alleged,  the  statement  shall  set  forth 
with  particularity  the  acts  and 
circumstances  said  to  constitute  such 
violation  or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter)  and 
the  statement  should  indicate  that  this 
has  been  done. 

Agreement  No.:  T-3968-A. 

Filing  Party:  John  W.  Angus,  Esquire, 
Preston,  Thorgrimson,  Ellis  &  Holman, 
Suite  500, 1776  G  Street,  N.W., 
Washington,  D.C.  20006. 

Summary:  Agreement  No.  T-3968-A  is 
a  terminal  lease  agreement  between  the 
Port  of  Seattle  (Port)  and  American 
President  Lines,  Ltd.  (APL),  and  provides 
for  the  Port’s  lease  to  APL  of  the 
Container  Freight  Station  located  at 
Terminal  25  which  APL  currently  utilizes 
pursuant  to  Agreement  No.  T-2640. 
Pursuant  to  pending  Agreement  No.  T- 
3968,  APL  is  relocating  its  operations, 
with  the  exception  of  its  Container 
Freight  Station,  to  Terminal  46.  APL  will 
continue  to  use  that  portion  of  Terminal 
25  containing  the  CFS  facilities,  and 
consequently,  has  executed  a  new  lease 
for  same  (Agreement  No.  T-3968-A); 
which  will  supersede  the  presently 
effective  lease,  Agreement  No.  T-2640. 

The  agreement  will  become  effective 
on  the  first  day  of  the  first  month 


29538 


Federal  Register  /  Vol.  46,  No.  105  /  Tuesday,  June  2,  1981  /  Notices 


following  Commission  approval,  and 
will  run  through  June  30, 1987,  with 
renewal  options  of  three  additional 
periods  of  5  years  each. 

APL  will  compensate  the  Port  at  the 
rental  fee  of  $12,632.06  per  month. 

Agreement  No.:  T-3974. 

Filing  Party:  Richard  J.  Szczepaniak, 
Esquire,  Toledo-Lucas  County  Port 
Authority,  241  Superior  Street,  Toledo, 
Ohio  43604. 

Summary:  Agreement  No.  T-3974, 
between  the  Toledo-Lucas  County  Port 
Authority  (Port)  and  Toledo  World 
Operators,  Inc.  (TWO),  provides  for  the 
lease  by  Port  to  TWO  of  certain  dock 
facilities  in  the  Port  of  Toledo,  Ohio.  As 
compensation,  TWO  will  pay  Port:  (a)  a 
percentage  of  gross  revenues,  with  a 
minimum  monthly  rental  of  $26,666.66; 
(b)  the  sum  of  $9,650  per  month  for  each 
of  the  first  6  months,  and  (c)  the  sum  of 
$903,509  at  the  beginning  of  the  61st 
month.  The  term  of  the  lease  is  for  20 
years. 

Dated:  May  27. 1981. 

By  order  of  the  Federal  Maritime 
Commission, 
foseph  C.  Polking, 

Acting  Secretary. 

(FR  Doc  81-16317  Filed  6-1-81;  8:45  ami 

BILLING  CODE  6730-01-M 


[Independent  Ocean  Freight  Forwarder 
License  No.  2130] 

Maria  Zequeira,  d.b.a.  M-Z 
International;  Order  of  Revocation 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule  510.9 
of  Federal  Maritime  Commission 
General  Order  4  further  provides  that  a 
license  will  be  automatically  revoked  or 
suspended  for  failure  of  a  licensee  to 
maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Maria 
Zequeria,  dba  M-Z  International,  8011 
Rowan  Houston.  TX  77036  was 
cancelled  effective  May  21, 1981. 

By  letter  dated  May,  12, 1981,  Maria 
Zequeria,  dba  M-Z  International  was 
advised  by  the  Federal  Maritime 
Commission  that  Independent  Ocean 
Freight  Forwarder  No.  2130  would  be 
automatically  revoked  or  suspended 
unless  a  valid  surety  bond  was  filed 
with  the  Commission. 

Maria  Zequeria,  dba  M-Z 
International  has  failed  to  furnish  a 
valid  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 


Order  No.  201.1  (Revised),  section 
5.01(d)  dated  August  8. 1977; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  2130  be  and  is  hereby 
revoked  effective  May  21, 1981. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2130 
issued  to  Maria  Zequeria,  dba  M-Z 
International  be  returned  to  the 
Commission  for  cancellation. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Maria 
Zequeria,  dba  M-Z  International. 

Albert  J.  Klin  gel,  Jr., 

Director,  Bureau  of  Certification  and 
Licensing. 

[FR  Doc.  81-16398  Filed  6-1-81;  8:45  am] 
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[Independent  Ocean  Freight  Forwarder 
License  No.  1441] 

Marshall  Ashby  Smith,  Jr.,  d.b.a. 
Reliable  Traffic  Service;  Order  of 
Revocation 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule  510.9 
of  Federal  Maritime  Commission 
General  Order  4  further  provides  that  a 
license  will  be  automatically  revoked  or 
suspended  for  failure  of  a  licensee  to 
maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Marshall 
Ashby  Smith,  Jr.,  dba  Reliable  Traffic 
Service,  2322  North  Maroa  Avenue, 
Fresno.  CA  93704  was  cancelled 
effective  May  23, 1981. 

By  letter  dated  May  12, 1981,  Marshall 
Ashby  Smith,  Jr.,  d.b.a.  Reliable  Traffic 
Service  was  advised  by  the  Federal 
Maritime  Commission  that  Independent 
Ocean  Freight  Forwarder  No.  1441 
would  be  automatically  revoked  or 
suspended  unless  a  valid  surety  bond 
was  filed  with  the  Commission. 

Marshall  Ashby  Smith,  Jr.,  dba 
Reliable  Traffic  Service  has  failed  to 
furnish  a  valid  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  201.1  (Revised),  section 
5.01(d)  dated  August  8, 1977; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  1441  be  and  is  hereby 
revoked  effective  May  23, 1981. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1441 
issued  to  Marshall  Ashby  Smith,  Jr.,  dba 
Reliable  Traffic  Service  be  returned  to 
the  Commission  for  cancellation. 


It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Marshall 
Ashby  Smith,  Jr.,  dba  Reliable  Traffic 
Service.  ' 

Albert ).  Klingel,  Jr., 

Director,  Bureau  of  Certification  and 
Licensing. 

[FR  Doc.  81-16397  Filed  6-1-81: 8:45  <«n| 
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FEDERAL  RESERVE  SYSTEM 

American  National  Bancorp.,  Inc.; 
Formation  of  Bank  Holding  Company 

American  National  Bancorp.,  Inc., 
Bristow,  Oklahoma,  has  applied  for  the 
Board’s  approval  under  section  3(a)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a))  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
American  National  Bank,  Bristow, 
Oklahoma.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  June  21, 1981.  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  21, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16385  Filed  6-1-81;  8:45  ami 

BILLING  CODE  6210-01-M 


Bank  Holding  Companies  de  Novo 
Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo), 
directly  or  indirectly,  soley  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 
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With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  20, 1981. 

A.  Federal  Reserve  Bank  of  New  York 
(A,  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(home  equity  lending,  sales  finance 
activities  and  insurance  activities; 
Louisiana):  to  engage  through  a  de  novo 
office  of  its  subsidiary,  Termplan 
Incorporated  of  Louisiana,  in  arranging, 
making  or  acquiring  for  its  own  account 
or  for  the  account  of  others,  loans  and 
other  extensions  of  credit  secured  by  a 
homeowner’s  equity  interest  in  a  home 
such  as  would  be  made  by  a  consumer 
finance  company,  servicing  such  loans 
and  other  extensions  of  credit  for  any 
person,  acting  as  an  agent  or  broker  for 
the  sale  of  single  and  joint  credit  life 
insurance  which  is  directly  related  to 
such  loans  and  extensions  of  credit,  and 
through  its  subsidiary  Tempco  Life 
Insurance  Company  reinsuring  such 
credit  life  insurance;  and  purchasing 
installment  sales  finance  contracts, 
acting  as  an  agent  or  broker  for  the  sale 
of  single  and  joint  credit  life  insurance 
and  credit  accident  and  health 
insurance  which  is  directly  related  to 
such  loans  and  extensions  of  credit,  and 
through  Tempco  Life  Insurance 
Company  reinsuring  such  credit  life  and 
accident  and  health  insurance.  These 
activities  would  be  conducted  from  a  de 
novo  office  of  Termplan  Incorporated  of 


Louisiana  located  in  Metairie,  Louisiana 
and  serving  the  following  parishes: 
Orleans,  Jefferson,  St.  John,  St  Charles, 
Plaquemines,  St.  Bernard  and 
LaFourche,  Louisiana. 

2.  Maunfacturers  Hanover 
Corporation,  New  York,  New  York 
(commercial  leasing  and  financing 
activities;  North  Carolina,  South 
Carolina  and  Virginia):  to  engage 
through  its  subsidiary,  Manufacturers 
Hanover  Leasing  Corporation,  in  the 
activities  of  leasing  real  and  personal 
property  on  a  full  payout  basis,  acting  as 
agent,  broker  or  adviser  in  leasing  such 
property,  making  or  acquiring  for  its 
own  account  or  for  the  account  of  other 
loans  and  other  extensions  of  credit, 
such  as  would  be  made  by  a  commercial 
leasing  or  commercial  mortgage 
company,  with  respect  to  real  and/ or 
personal  property,  and  servicing  such 
leases,  loans  and  other  extensions  of 
credit,  as  permitted  under  sections 
225.4(a)  (1),  (3)  and  (6)  of  Regulation  Y. 
These  activities  would  be  conducted 
from  a  de  novo  office  of  Manufacturers 
Hanover  Leasing  Corporation  to  be 
located  at  First  Union  Plaza,  Charlotte, 
North  Carolina,  and  serving  the  areas 
listed  in  the  caption  above. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  president)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

Community  Investment,  Inc., 
Brundidge,  Alabama  (insurance 
“activities;  Alabama):  to  engage,  through 
its  subsidiary,  Community  Insurance 
Agency,  in  the  sale  of  general  insurance 
including  life,  accident  and  health, 
property  damage  liability  and  other 
types  of  general  insurance.  These 
activities  would  be  conducted  from  an 
office  in  Brundidge,  Alabama,  at  20 
North  Main  Street,  population  under 
5,000,  serving  Pike  County,  Alabama, 
and  rural  portions  of  contiguous 
counties  in  Alabama. 

C.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  20, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16395  Filed  6-1-81;  8:45  am] 
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Bank  Holding  Companies;  Proposed 
de  novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
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an  activity  earlier  commenced  de  novo), 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  Offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  June  22, 1981. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

Security  New  York  State  Corporation, 
Rochester,  New  York  (insurance 
activities;  New  York):  to  engage,  through 
a  subsidiary  known  as  Griffin  Life 
Insurance  Company,  in  reinsurance  of 
credit  life,  health  and  accident  insurance 
issued  in  connection  with  extensions  of 
credit  made  by  the  applicant’s  eight 
subsidiary  banks.  Such  activity  will  be 
conducted  from  an  office  located  at  234 
North  Central  Avenue,  Phoenix,  Arizona 
85004,  serving  central  and  western  New 
York  State  (from  east  of  Buffalo  to  west 
of  Syracuse,  and  from  Lake  Ontario 
south  to  the  Pennsylvania  borders). 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

BankAmerica  Corporation,  San 
Francisco,  California  (financing, 
servicing  and  insurance  activities; 
Florida):  to  continue  to  engage,  through 
its  indirect  subsidiary,  FinanceAmerica 
Industrial  Plan,  Inc.,  a  Florida 
corporation,  in  the  activities  of  making 
or  acquiring  for  its  own  account  loans 
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and  other  extensions  of  credit  such  as 
would  be  made  or  acquired  by  a  finance 
company;  servicing  loans  and  other 
extensions  of  credit;  and  offering  credit- 
related  life  insurance  and  credit-related 
accident  and  health  insurance.  Such 
activities  will  include,  but  not  be  limited 
to,  making  consumer  installment  loans, 
purchasing  installment  sales  finance 
contracts,  making  loans  and  other 
extensions  of  credit  to  small  businesses, 
making  loans  and  other  extensions  of 
credit  secured  by  real  and  personal 
property,  and  offering  credit-related  life 
and  credit-related  accident  and  health 
insurance  directly  related  to  extensions 
of  credit  made  or  acquired  by 
FlnanceAmerica  Industrial  Plan,  Inc. 
These  activities  will  be  conducted  from 
an  existing  office  located  in  Altamonte 
Springs,  Florida.  The  geographic  scope 
of  the  activity  is  now  east  central 
Florida  and  will  be  expanded  to  include 
the  entire  State  of  Florida.  Comments  on 
this  application  must  be  received  not 
later  than  June  10, 1981. 

C.  Other  Federal  Reserve  Banks :  , 

None.  . 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16396  Filed  6-1-81;  8:45  am| 

BILLING  CODE  6210-01-M 

FirstBank  Holding  Co.  of  Colorado  and 
FirstBank  Holding  Co.;  Acquisition  of 
Bank 

FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado,  and 
FirstBank  Holding  Company,  Lakewood, 
Colorado,  have  applied  for  the  Board's 
approval  under  section  3(a)(3)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  100  percent  of  the 
voting  shares,  less  directors’  qualifying 
shares,  of  FirstBank  of  Avon,  Avon, 
Colorado.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  to  be 
received  not  later  than  June  21, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 


the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  May  21, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16386  Filed  8-1-81;  8:46  am| 

BILLING  CODE  6210-01-M 

KJ.B.  Enterprises,  Inc;  Acquisition  of 
Bank 

K.J.B.  Enterprises,  Inc.,  Sibley,  Iowa, 
has  applied  for  the  Board’s  approval 
under  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  an  additional  6.74  percent  of  the 
voting  shares  of  the  Viking  Corporation, 
Denison,  Iowa,  a  bank  holding  company 
with  respect  to  Crawford  County  Trust 
and  Savings  Bank,  Denison,  Iowa.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit'  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  than  June  22, 1981. 

Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-16387  Filed  6-1-81;  8:45  am) 

BILLING  CODE  6210-01-M 

Kansas  Bancshares,  Inc.;  Formation  of 
Bank  Holding  Company 

Kansas  Bancshares,  Inc.,  Kansas  City, 
Missouri,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  97.7  percent  or 
more  of  the  voting  shares  of  City  Bank 
and  Trust  Company,  Wichita,  Kansas. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 

1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 


received  not  later  than  June  22. 1981. 

Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16388  Filed  6-1-81: 8:45  am] 

BILLING  CODE  6216-01-M 

Marine  Bancorp,  Inc.;  Formation  of 
Bank  Holding  Company 

Marine  Bancorp,  Inc.,  Erie, 
Pennsylvania,  has  applied  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares,  less 
directors’  qualifying  shares,  of  the 
successor  by  merger  to  Marine  Bank, 
Erie,  Pennsylvania.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Cleveland.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than  June 
22, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16389  Filed  6-1-81;  8:45  araj 
BILLING  CODE  6210-01-M 

New  England  Merchants  Co.,  Inc.; 
Acquisition  of  Bank 

New  England  Merchants  Company, 
Inc.,  Boston,  Massachusetts,  has  applied 
for  the  Board's  approval  under  section 
3(a)(5)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(5))  to  merge  with 
T.N.B.  Financial  Corp.,  Springfield, 
Massachusetts.  The  factors  that  are 
considered  in  acting  on  the  application 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston. 

Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  to  be 
received  not  later  than  June  22, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-16390  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  6210-01-M 


Northshore  Bancshares,  Inc.; 
Formation  of  Bank  Holding  Company 

Northshore  Bancshares,  Inc.,  Houston, 
Texas,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  or 
more  of  the  voting  shares,  less  directors* 
qualifying  shares,  of  Northshore  Bank, 
Houston,  Texas.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  22, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16391  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6210-01-M 


Quitman  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Quitman  Bancshares,  Inc.,  Quitman, 
Georgia,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U  S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  per  cent  of 
the  voting  shares  of  Bank  of  Quitman, 
Quitman,  Georgia.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
'application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  22, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-16392  Filed  6-1-81;  8:45  am] 

BILLING  CODE  6210-01-M 


Salem  National  Bancorporation; 
Formation  of  Bank  Holding  Company 

Salem  National  Bancorporation, 

Salem,  Illinois,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80  per 
cent  or  more  of  the  voting  shares  of 
Salem  National  Bank,  Salem,  Illinois. 

The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S!C. 

1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  22, 1981. 
Any  comment  on  an  applicaton  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  81-16393  Filed  6-1-81;  8:45  am| 

BILLING  CODE  6210-01-M 


Sweetwater  Valley  Corp.;  Formation  of 
Bank  Holding  Company 

Sweetwater  Valley  Corp., 

Sweetwater,  Tennessee,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
per  cent  or  more  of  the  voting  shares  of 
Sweetwater  Valley  Bank,  Sweetwater, 
Tennessee.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
applicaion  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  22, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc  81-16394  Filed  6-1-81;  645  am] 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Basic  Psychopharmacology  and 
Neuropsychology  Research  Review 
Committee;  Meeting  Change 

A  notice  of  the  Basic 
Psychopharmacology  and 
Neuropsychology  Research  Review 
Committee  appeared  in  Federal  Register 
Document  81-14476,  Page  26697,  in  the 
Thursday,  May  14, 1981  issue.  The  dates 
of  this  meeting  have  been  changed  to 
June  17-19.  The  meeting  will  be  open 
from  9:00-10:00  a.m.  on  June  17. 

All  other  arrangements  remain  as 
announced  May  14, 1981. 
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Dated:  May  28, 1981. 

Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  81-16380  Filed  8-1-81;  8:45  am| 

BILLING  CODE  4110-88-M 


Food  and  Drug  Administration 

Compilation  of  Preambles  for  New 
Animal  Drug  Documents;  Availability 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
availability  of  another  volume  of  the 
preamble  compilation.  This  volume 
contains  significant  preambles  of 
published  Federal  Register  documents 
relating  to  New  Animal  Drug 
regulations,  from  March  1936  through 
March  1978. 

address:  This  volume  may  be  ordered 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lola  Batson,  Federal  Register  Writer’s 
Office  (HFC-11),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  compilation  series  has  been 
structured  around  the  current 
organizational  scheme  for  Food  and 
Drug  Administration  regulations  issued 
under  Chapter  I  of  Title  21  of  the  Code 
of  Federal  Regulations.  This  compilation 
is  part  of  a  comprehensive  effort  to 
make  available  to  the  public  and  the 
agency  a  central  source  for  tracing,  by 
subject,  the  historical  development  of 
agency  regulations. 

Each  volume  of  the  preamble 
compilation  will  be  updated  with  an 
annual  cumulative  pocket  supplement. 
The  agency  will  publish  in  the  Federal 
Register  a  notice  of  availability  for  each 
volume  and  pocket  supplement  as  they 
become  available. 

The  New  Animal  Drug  volume  may  be 
purchased  from  the  Superintendent  of 
Documents  (address  above)  for  $15.00. 
To  order,  reference  GPO  stock  No.  017- 
015-00183-1. 

Dated:  May  20. 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A f  fairs. 

|FR  Doc.  81-16186  Filed  8-1-81: 8:45  am| 

BILUNG  CODE  4110-03-M 


[Docket  No.  81P-0028/CP] 

Tomato  Juice  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that  a 
temporary  permit  has  been  issued  to 
Southern  Fruit  Distributors,  Inc.,  to 
market  test  tomato  juice  from 
concentrate.  The  purpose  of  this 
temporary  permit  is  to  permit  the 
applicant  to  measure  consumer 
acceptence  of  the  food. 
date:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978  (43  FR  19864).  If 
the  proposal  is  affirmed,  the  permit  will 
terminate  on  the  effective  date  of  the 
final  regulation.  If  the  proposal  is 
rejected,  the  permit  will  expire  30  days 
after  the  negative  ruling  on  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Bureau  of  Foods  (HFF- 
214),  Food  and  Drug  Administration,  200 
C  St.  SW..  Washington,  DC  20204,  202- 
245-1164. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  130.17  (21  CFR  130. 

17)  concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  notice 
is  given  that  a  temporary  permit  has 
been  issued  to  Southern  Fruit 
Distributors,  Inc.,  P.O.  Box  8367, 
Orlando,  FL  32856.  The  permit  covers 
limited  interstate  marketing  tests  of 
tomato  juice  that  deviates  from  the 
standard  of  identity  prescribed  for 
tomato  juice  under  §  156.145  (21  CFR 
156.145).  The  product  is  prepared  from 
tomato  paste  that  complies  with  the 
requirements  of  §  155.191(a)(1)  (21  CFR 
155.191(a)(1)).  The  test  product  is 
equivalent  to  a  single-strength  tomato 
juice  normally  found  in  the  marketplace. 
The  finished  product  contains  not  less 
than  5.5  percent  tomato  soluble  solids. 
The  permit  provides  for  the  temporary 
marketing  of  50,000  cases  of  forty-eight 
6-ounce  cans  of  the  product  to  be 
distributed  in  the  following  States: 
Alabama,  Colorado,  Florida,  Georgia, 
Illinois,  Indiana,  Maryland,  Michigan, 
Minnesota,  Missouri,  New  Jersey,  New 


York,  North  Carolina,  Ohio, 
Pennsylvania,  South  Carolina, 

Tennessee.  Texas,  Virginia,  and 
Wisconsin. 

The  test  product  is  to  be  packed  at  the 
Southern  Fruit  Distributors,  Inc.,  plant 
located  in  Orlando,  FL. 

The  principal  display  panel  of  the 
label  states  the  product’s  name  as 
“tomato  juice  from  concentrate.’’  Each  of 
the  ingredients  used  is  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101,  except  that 
the  tomato  ingredient  complying  with 
the  requirements  of  §  155.191(a)(1)  is 
declared  as  “tomato  concentrate.”  This 
permit  is  effective  for  15  months, 
begining  on  the  date  the  new  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978.  If  the  proposal 
is  affirmed,  the  permit  will  terminate  on 
the  effective  date  of  the  final  regulation. 
If  the  proposal  is  rejected,  the  permit 
will  expire  30  days  after  the  negative 
ruling  on  the  proposal. 

Dated:  May  22, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A ffairs. 

[FR  Doc.  81-18190  Filed  6-1-81;  8:45  am] 

BILLING  CODE  4110-03-M 


[Docket  No.  81P-0167] 

Tomato  Juice  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  that  a 
temporary  permit  has  been  issued  to  the 
Bison  Canning  Co.,  Inc., ’to  market  test 
tomato  juice  from  concentrate.  The 
purpose  of  this  temporary  permit  is  to 
permit  the  applicant  to  measure 
consumer  acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978  (43  FR  19864).  If 
the  proposal  is  affirmed,  the  permit  will 
terminate  on  the  effective  date  of  the 
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final  regulation.  If  the  proposal  is 
rejected,  the  permit  will  expire  30  days 
after  the  negative  ruling  on  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Bureau  of  Foods  (HFF- 
214),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  D.C.  20204,  202- 
245-1164. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  130.17  (21  CFR 
130.17)  concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  notice 
is  given  that  a  temporary  permit  has 
been  issued  to  the  Bison  Canning  Co., 
Inc.,  200  South  Main  St.,  Angola,  NY 
14006.  The  permit  covers  limited 
interstate  marketing  tests  of  tomato 
juice  that  deviates  from  the  standard  of 
identity  prescribed  for  tomato  juice 
under  21  CFR  156.145.  The  product  is 
prepared  from  tomato  paste  that 
complies  with  the  requirements  of 
§  155.191(a)(1)  (21  CFR  155.191(a)(1)). 

The  test  product  is  equivalent  to  a 
single-strength  tomato  juice  normally 
found  in  the  marketplace.  The  finished 
product  contains  not  less  than  5.5 
percent  tomato  soluble  solids.  The 
permit  provides  for  the  temporary 
marketing  of  25,000  cases  of  twenty-four 
13  Vz  ounce  cans  of  the  product  to  be 
distributed  in  the  State  of  New  York, 
and  in  Metropolitan  Detroit,  Michigan, 
Cleveland,  Ohio,  and  Pittsburgh, 
Pennsylvania. 

The  test  product  is  to  be  packed  at  the 
Bison  Canning  Co.,  Inc.,  plant  located  in 
Angola,  NY. 

The  principal  display  panel  of  the 
label  states  the  product’s  name  as 
“tomato  juice  from  concentrate”.  Each  of 
the  ingredients  used  is  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101,  except  that 
the  tomato  ingredient  complying  with 
the  requirementsu)f  §  155.191(a)(1)  is 
declared  as  “tomato  concentrate”.  This 
permit  is  effective  for  15  months, 
beginning  on  the  date  the  new  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978.  If  the  proposal 
is  affirmed,  the  permit  will  terminate  on 
the  effective  date  of  the  final  regulation. 
If  the  proposal  is  rejected,  the  permit 
will  expire  30  days  after  the  negative 
ruling  on  the  proposal. 


Dated:  May  22, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

tFR  Doc.  81-10189  Filed  8-1-81: 8:45  am] 

BILLING  CODE  4110-03-M 


[Docket  No.  81P-0164] 

Tomato  Juice  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  announces  that  a 
temporary  permit  has  been  issued  to 
S.E.W.  Friel  to  market  test  tomato  juice 
from  concentrate.  The  purpose  of  this 
temporary  permit  is  to  permit  the 
applicant  to  measure  consumer 
acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interestate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identify  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978  (43  FR 19864).  If 
the  proposal  is  affirmed,  the  permit  will 
terminate  on  the  effective  date  of  the 
final  regulation.  If  the  proposal  is 
rejected,  the  permit  will  expire  30  days 
after  the  negative  ruling  on  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Bureau  of  Foods  (HFF- 
214),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
245-1164. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  130.17  (21  CFR 
130.17)  concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341), 
notices  given  that  a  temporary  permit 
has  been  issued  to  S.E.W.  Friel, 
Queenstown,  MD  21658.  The  permit 
covers  limited  interstate  marketing  tests 
of  tomato  juice  that  deviates  from  the 
standard  of  identity  prescribed  for 
tomato  juice  under  21  CFR  156.145.  The 
product  is  prepared  from  tomato  paste 
that  complies  with  the  requirements  of 
§  155.191(a)(1)  (21  CFR  155.191(a)(1)). 
The  test  product  is  equivalent  to  a 
single-strength  tomato  juice  normally 
found  in  the  marketplace.  The  finished 
product  contains  not  less  than  5.5 
percent  tomato  soluble  solids.  The 
permit  provides  for  the  temporary 


marketing  of  100,000  cases  of  twelve  46- 
ounce  and  25,000  cases  of  forty-eight  5% 
ounce  cans  of  the  product  to  be 
distributed  in  the  States  of:  Connecticut, 
Delaware,  Florida,  Georgia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 

North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina, 

Tennesees,  Vermont,  Virginia,  and  West 
Virginia. 

The  test  product  is  to  be  packed  at  the 
S.E.W.  Friel  plant  located  in 
Queenstown,  MD. 

The  principal  display  panel  of  the 
label  states  the  product's  name  as 
“tomato  juice  from  concentrate”.  Each  of 
the  ingredients  used  is  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101,  except  that 
the  tomato  ingredient  complying  with 
the  requirements  of  §  155.191(a)(1)  is 
declared  as  “tomato  concentrate”.  This 
permit  is  effective  for  15  months, 
beginning  on  the  date  the  new  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identify  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978.  If  the  proposal 
is  affirmed,  the  permit  will  terminate  on 
the  effective  date  of  the  final  regulation. 
If  the  proposal  is  rejected,  the  permit 
will  expire  30  days  after  the  negative 
ruling  on  the  proposal. 

Dated:  May  22, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  81-18138  Filed  6-1-81: 8:45  am] 

BILLING  CODE  4110-03-M 


[Docket  No.  81P-0029/CP1 

Tomato  Juice  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that  a 
temporary  permit  has  been  issued  to  the 
Western  Food  Products  Co.,  Inc.,  to 
market  test  tomato  juice  from 
concentrate.  The  purpose  of  this 
temporary  permit  is  to  permit  the 
applicant  to  measure  consumer 
acceptance  of  the  food 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
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than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA’s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978  (43  FR  19864).  If 
the  proposal  is  affirmed,  the  permit  will 
terminate  on  the  effective  date  of  the 
final  regulation.  If  the  proposal  is 
rejected,  the  permit  will  expire  30  days 
after  the  negative  ruling  on  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 

F.  Leo  Kauffman,  Bureau  of  Foods  (HFF- 
214),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington.  DC  20204,  202- 
245^1164.  1 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  13017  (21  CFR  130.17) 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
secton  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  notice 
is  given  that  a  temporary  permit  has 
been  issued  to  the  Western  Food 
Products  Co.,  Inc.,  415  W.  Sixth,  South 
Hutchinson,  KS  67505.  The  permit  covers 
limited  interstate  marketing  tests  of 
tomato  juice  that  deviates  from  the 
standard  of  identity  prescribed  for 
tomato  juice  under  §  156.145  (21  CFR 
156.145).  The  product  is  prepared  from 
concentrated  tomato  liquid  that 
complies  with  the  requirements  of 
§  155.191(a)(1)  (21  CFR  155.191(a)(1)). 

The  test  product  is  equivalent  to  a 
single-strength  tomato  juice  normally 
found  in  the  marketplace.  The  finished 
product  contains  not  less  than  5.5 
percent  tomato  soluble  solids.  The 
permit  provides  for  the  temporary 
marketing  of  100,000  cases  of  twelve  46- 
ounce  cans  and  25,000  cases  of  twelve 
32-ounce  glass  containers  of  the  product 
to  be  distributed  in  the  following  states: 
Colorado,  Kansas,  Missouri,  Nebraska, 
New  Mexico,  Oklahoma,  South  Dakota. 
Texas,  and  Wyoming. 

The  test  product  is  to  be  packed  at  the 
Western  Food  Products  Co.,  Inc.,  plant 
located  in  La  Junta,  CO. 

The  principal  display  panel  of  the 
label  states  the  product’s  name  as 
"tomato  juice  from  concentrate".  Each  of 
the  ingredients  used  is  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101,  except  that 
the  tomato  ingredient  complying  with 
the  requirements  of  §  155.191(a)(1)  is 
declared  as  “tomato  concentrate".  This 
permit  is  effective  for  15  months, 
beginning  on  the  date  the  new  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  31, 1981.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  of  FDA’s  proposal 


to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9, 1978.  If  the  proposal 
is  affirmed,  the  permit  will  terminate  on 
the  effective  date  of  the  final  regulation. 
If  the  proposal  is  rejected,  the  permit 
will  expire  30  days  after  the  negative 
ruling  on  the  proposal. 

Dated:  May  22, 1981. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  A ffairs 

[FR  Doc.  81-16187  Filed  6-1-81:  8:45  am) 

BILLING  CODE  4110-03-M. 


Public  Health  Service 

National  Center  for  Health  Care 
Technology;  Evaluation  of  Medical 
Technology 

The  National  Center  for  Health  Care 
Technology  (Center)  announces  that  it  is 
conducting  an  evaluation  of  what  is 
known  of  the  safety  and  clinical 
effectiveness  of  computerized,  blood 
gli^ose  controlled  insulin  infusion 
systems  in  regulating  a  patient’s  blood 
glucose  level  for  short  term  use 
(normally  not  more  than  24  hours), 
during  such  stressful  situations  as  labor 
and  delivery  or  surgery. 

Based  on  this  evaluation,  a 
recommendation  will  be  formulated  to 
assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  the  Center 
with  information  relevant  to  this 
evaluation  should  do  so  in  writing  no 
later  than  August  31, 1981.  To  enable  the 
Center’s  staff  to  give  appropriate 
consideration  to  any  literature 
references  or  analyses  of  clinical  data,  a 
written  summary  no  longer  than  10 
pages  should  be  attached  to  any  such 
material  submitted. 

Written  material  should  be  submitted 
to:  Division  of  Medical  and  Scientific 
Evaluation,  National  Center  for  Health 
Care  Technology,  Room  17A29, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

For  Further  information  contact: 
Dennis  J.  Cotter,  Health  Science 
Analyst,  at  the  above  address  or  by 
telephone  (301)  443-4990. 

Dated:  May  27, 1981. 

Wayne  C.  Richey,  Jr., 

Acting  Executive  Secretary,  Office  of  Health 
Research.  Statistics,  and  Technology. 

|FR  Dot.  81-16323  Filed  6-1-81;  8:45  am) 

BILLING  CODE  4110-85-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

New  Mexico  Generating  Station; 
Environmental  Impact  Statement; 
Preparation  Supplement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amend  the  project  proposal  of 
Public  Service  Company  of  New  Mexico 
to  include  the  construction  of  a  500  KV 
transmission  line  from  generating 
station  to  Los  Angeles  Basin,  California. 

SUMMARY:  A  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposed  2000  megawatt  coal- 
fired  generating  station  in  San  Juan 
County,  New  Mexico,  the  New  Mexico 
Generating  Station  (NMGS)  was 
published  in  the  Federal  Register  on 
November  15, 1980,  page  74998.  The 
project  has  been  amended  to  include  the 
construction  of  a  500  KV  transmission 
line  from  the  plant  site  to  the  Los 
Angeles  Basin,  California,  referred  to  as 
the  out-of-state  (OST)  portion  of  the 
project. 

The  EIS  will  include  the  plant,  a  water 
pipeline  to  provide  cooling  water,  the 
500  KV  line  to  California,  two  500  KV 
lines  serving  Albuquerque.  New  Mexico, 
and  the  possible  development  of  either  a 
construction  camp  or  a  new  townsite. 

Both  100-year  floodplains  and 
wetland-riparian  habitat  may  be 
impacted  by  the  proposal. 

Scoping  has  occurred  for  the  original 
elements  of  the  proposal,  supplemental 
scoping  to  consider  the  OST  will  be 
announced. 

EFFECTIVE  DATE:  June  2, 1981. 
address:  Bureau  of  Land  Management, 
New  Mexico  State  Office,  P.O.  Box  1449, 
Santa  Fe,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Cone,  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
P.O.  Box  1449,  Santa  Fe,  New  Mexico 
87501,  (505)  988-646 7,  FTS  476-1467. 

Ed  Hastey, 

Associate  Director. 

May  28.  1981. 

[FR  Doc.  81-16321  Filed  6-1-81;  8:45  aiii| 

BILLING  CODE  4310-84-M 


Bureau  of  Reclamation 

Water  Allocations,  Central  Arizona 
Project,  Arizona;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
proposes  to  prepare  an  environmental 
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impact  statement  on  the  allocation  and 
offers  to  enter  into  contracts  for  delivery 
of  Central  Arizona  Project  water  by  the 
Secretary  of  the  Interior.  The  Central 
Arizona  Project  will  develop  Arizona’s 
remaining  entitlement  to  Colorado  River 
water  as  well  as  locally  available 
surface  waters  of  the  Gila  River  and  its 
tributaries.  The  Secretary  has  the 
authority  and  responsibility  to  allocate 
water  among  various  uses  and  entities, 
and  to  enter  into  water  service  contracts 
for  its  delivery.  The  identified  uses 
include  Indian  irrigation,  maintenance  of 
Indian  tribal  homelands,  non-Indian 
municipal  and  industrial,  and  non- 
Indian  irrigation.  The  identified  entities 
proposed  for  water  allocations  include  4 
Indian  tribes  and/or  communities  for 
irrigation  only,  7  Indian  tribes  and/or 
communities  for  maintaining  tribal 
homelands,  1  tribe  for  both  uses,  59 
municipalities  and/ or  municipal  water 
companies,  2  power  companies.  9  mining 
companies,  2  recreation  organizations,  2 
unclassified  municipal  and  industrial 
users,  and  23  irrigation  districts  and/or 
farming  operations. 

In  addition  to  the  proposed  allocation, 
the  environmental  impact  statement  will 
consider  alternatives  which  cover  the 
range  of  previous  Secretarial  allocation 
proposals  and  recommendations  from 
the  State  of  Arizona.  The  Department 
has  tentatively  identified  the  1976 
Kleppe  Allocation,  the  1980  Andrus 
Allocation,  and  a  modification  of  the 
Andrus  Allocation  which  could  change 
the  priority  for  Indian  supply  during 
times  of  shortage  and  provides  for  the 
use  of  municipal  effluent  waters  by 
Indian  tribes  as  three  viable  options.  A 
no-action  alternative  will  be  included  to 
serve  as  a  basis  for  evaluating  the 
environmental  effects  of  the  other 
reasonable  alternatives.  The 
Department  construes  no-action  to  mean 
the  1968  plan  based  upon  the  legislative 
history:  312,000  acre-feet  for  municipal 
and  industrial  use,  and  the  balance  to 
agriculture  on  a  pro  rata  basis. 

Given  that  the  action  is  the  allocation 
of  Central  Arizona  Project  water  and  the 
entering  into  of  water  service  contracts 
-  for  delivery  of  the  water,  the 
environmental  impact  statement  will 
focus  on  direct  and  indirect  impacts 
such  as  ground-water  effects,  land  use 
changes,  economic  considerations,  and 
social  well-being  effects  which  result 
from  the  use  of  Central  Arizona  Project 
water.  Although  impossible  to  wholly 
quantify  due  to  incomplete  or 
nonexistent  plans,  cumulative  impacts 
(such  as  those  resulting  from  the 
construction  of  distribution  works, 
water  treatment  plants,  and  effluent 
water  delivery  facilities)  will  also  be 


considered  in  the  environmental  impact 
statement. 

The  types  of  impacts  and  the  nature  of 
the  impact  analysis  will  be  further 
defined  during  the  scoping  process.  An 
informational  packet  containing 
background  information  and  potential 
issues  to  be  considered  in  the 
environmental  impact  statement  will  be 
made  available  to  the  public  and  will  be 
followed  by  meetings  to  further  define 
the  significant  issues  and  environmental 
impact  statement  scope.  Informational 
packets  will  be  available  from  the 
Commissioner,  Bureau  of  Reclamation. 
Department  of  the  Interior,  18  and  C 
Street,  NW.,  Washington,  DC  20240;  the 
Regional  Director,  Lower  Colorado 
Region,  Bureau  of  Reclamation,  P.O.  Box 
427,  Boulder  City,  Nevada  89005;  or  the 
Project  Manager,  Arizona  Projects 
Office,  Bureau  of  Reclamation,  Suite 
2200  Valley  Center,  Phoenix,  Arizona 
85073;  or  at  the  meetings.  The  meetings 
will  be  held  at  Tucson,  Casa  Grande, 
and  Phoenix.  Arizona,  June  16, 17,  and 
18, 1981:  at  the  Tucson  Community 
Center,  June  15;  Casa  Grande  City 
Council  Chambers,  June  17;  and  the 
Phoenix  Hilton,  June  18,  beginning  at 
1:00  p.m. 

The  contact  person  for  this 
environmental  impact  statement  will  be 
Larry  Morton,  Chief,  Environmental 
Division,  Arizona  Projects  Office. 

Bureau  of  Reclamation,  201  North 
Central  Avenue,  Phoenix,  Arizona  85073. 
Telephone  (602)  261-3577. 

Dated:  May  28. 1981. 

Clifford  I.  Barrett, 

Assistant  Commissioner. 
pH  Doc.  81-16345  Filed  6-1-81;  8:45  am| 

BILLING  CODE  4310-09-M 


U.S.  Fish  and  Wildlife  Service 

Availability  of  FONSI  on  Peregrine 
Falcon  Restoration  in  the  Eastern 
United  States 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  Availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  an  Environmental 
Assessment  (EA)  on  Peregrine  Falcon 
Restoration  in  the  Eastern  United  States. 
A  notice  of  availability  of  the 
assessment  was  published  in  the 
Federal  Register  on  April  14, 1981.  This 
assessment  is  based  on  review  and 
analysis  of: 

1.  The  Peregrine  Recovery  Plan,  U.S. 
Fish  and  Wildlife  Service — May  1979 
(Rene  M.  Bollengier,  Recovery  Team 
Leader) 


2.  Comments  from  state  and  Federal 
agencies,  and 

3.  Public  comments. 

The  assessment  has  shown  that  with 
implementation  of  the  plan,  beneficial 
impacts  which  may  occur  are  the 
possible  restoration  of  the  peregrine 
falcon  in  the  east  and  its  removal  from 
the  endangered  species  list.  Detrimental 
impacts  which  may  occur  include 
temporary  habitat  disturbance  at  hack 
sites  during  tower  construction  and 
trapping  and  relocation  of  owls. 

I  find  that  some  components  of  these 
studies  are  functionally  dependent  on 
being  located  in  floodplains  and 
wetlands  and  that  all  reasonable 
alternatives  to  these  locations  were 
evaluated.  I,  therefore,  find  that  this 
project  complies  with  the  meaning  of 
Executive  Orders  11988  and  11990. 

Based  on  the  information  contained  in 
the  EA  and  on  public  comments 
received,  the  Regional  Director, 
Northeast  Region,  U.S.  Fish  and  Wildlife 
Service  has  signed  a  FONSI  on  the 
.  projects. 

CONTACT  person:  Paul  R.  Nickerson, 
Senior  Staff  Specialist  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service. 
One  Gateway  Center,  Suite  700,  Newton 
Corner,  Massachusetts  02158. 

Paul  R.  Nickerson, 

Senior  Staff  Specialist,  Endangered  Species. 

[FR  Doc.  81-16374  Filed  6-1-81;  8:45  am| 

BILLING  CODE  4310-55-M 


Heritage  Conservation  and  Recreation 
Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  Heritage  Conservation  and 
Recreation  Service  before  May  22, 1981. 
Pursuant  to  section  1202.13  of  36  CFR 
Part  1202,  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  Heritage 
Conservation  and  Recreation  Service. 
U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  June 
17, 1981. 

Carol  Shull, 

Chief,  Registration  Branch. 

GEORGIA 

Decatur  County 

Bainbridge  vicinity.  Fort  Scott  (9DrB)  SW  of 
Ba  inbridge 
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INDIANA 

Wayne  County 

Richmond,  Starr  Piano  Company  Warehouse 
and  Administration  Building,  300  S.  1st  St. 

IOWA 

Franklin  County 

Hampton  vicinity,  Maysville  Schoolhouse,  S 
of  Hampton 

NEW  YORK 

Orange  County 

Newburgh,  New  York  State  Armory, 
Broadway  and  Johnson  SL 

OHIO 

Ashtabula  County 

Jefferson,  Jefferson  Town  Hall,  27  E.  Jefferson 
St. 

Butler  County 

Hamilton,  Butler  County  Courthouse,  2nd  and 
High  Sts. 

Stark  County 

Canton,  Renkert,  Harry  S.,  House,  1414 
Market  Ave. 

|FR  Doc.  81-16197  Filed  6-1-81;  8:45  ami 

BILiJHG  CODE  4310-63-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  29627] 

Acquisition  of  Trackage  Rights  by 
Chicago  South  Shore  and  South  Bend 
Railroad  Over  the  Chesapeake  and 
Ohio  Railway  Company  in  the  Michigan 
City,  Indiana  Area 

May  27, 1981. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


summary:  The  Chicago  South  Shore  and 
South  Bend  Railroad  will  acquire 
trackage  rights  over  the  Chesapeake  and 
Ohio  Railway  Company,  its  affiliate. 

The  transaction  is  one  which  is  within  a 
corporate  family  and  which  does  not 
result  in  any  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family  and  is  thus  exempt  from  our 
consolidation  regulations  under  49  CFR 
1111.5(c)(3). 

date:  Applicant  planned  to  consummate 
the  transaction  on  April  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Abbott,  (202)  275-3002. 

SUPPLEMENTARY  INFORMATION:  Chicago 
South  Shore  and  South  Bend  Railroad 
(CSS&SB),  an  affiliate  of  the 
Chesapeake  and  Ohio  Railway 


Company  (C&O),  filed  a  notice  of 
exemption  on  April  10, 1981.  The  notice 
indicates  that  CSS&SB  and  C&O  intend 
to  enter  into  a  transaction  on  April  18, 
1981,  which  has  been  exempted  from 
regulation  pursuant  to  49  U.S.C.  10505. 
The  notice  has  been  filed  in  accordance 
with  the  Commission’s  railroad 
consolidation  procedures  as  set  forth  at 
49  CFR  1111.5(c)(3). 

CSS&SB  states  that  the  transaction  is 
one  which  is  within  a  corporate  family 
and  which  does  not  result  in  any 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
This  class  of  actions  is  specifically 
exempted  from  the  requirements  of  the 
consolidation  rules. 

CSS&SB  will  acquire  trackage  rights 
over  a  6-mile  line  of  the  C&O  near 
Michigan  City  in  La  Porte  County,  IN. 
This  area  is  now  served  by  CSS&SB, 
C&O,  and  the  Louisville  and  Nashville 
Railroad  Company  (L&N).  In  CSX 
Corp. — Control — Chessie  and  Seaboard 
C.L.I.,  363  I.C.C.  518  (1980),  the 
Commission  authorized  CSS&SB’s 
acquisition  of  a  4.36-mile  segment  of 
L&N’s  line  to  Michigan  City  which  was 
authorized  for  abandonment.  CSS&SB 
originally  planned  to  reach  this  segment 
by  an  existing  connection  at  the 
northern  end  of  the  line.  The  involved 
trackage  rights  will  allow  CSS&SB  to 
obtain  a  second  means  to  connect  with 
the  subject  line,  and  will  allow  it  to 
remove  a  1-mile  middle  portion  of  the 
4.36  mile  segment  which  it  no  longer 
intends  to  acquire  and  operate.  It  states 
that  there  are  no  shippers  on  this  middle 
segment.- 

In  granting  an  exemption,  we  may  not 
relieve  a  carrier  of  its  obligation  to 
protect  the  interests  of  employees  as 
otherwise  required  by  49  U.S.C.  Subtitle 
IV.  See  49  U.S.C.  10505(g)(2).  We  have 
determined  that  the  employee  protective 
provisions  developed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — 
BN,  354  I.C.C.  605  (1978),  as  modified  by 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980),  meet  the 
requirements  of  49  U.S.C.  11347  for 
employees  involved  in  trackage  rights 
transactions  under  49  U.S.C.  11343. 
Accordingly,  these  protective  provisions 
will  be  imposed  here  as  a  condition  to 
exercise  of  this  exemption. 

Agatha  L.  Mergenovich, 

Secretary. 

IFR  Doc.  81-16348  Filed  6-1-81;  8:45  am) 

BILLING  CODE  7035-01-M 


[Ex  Parte  No.  311] 

Expedited  Procedures  for  Recovery  of 
Fuel  Costs 

Decided:  May  27, 1981. 

In  our  recent  decisions,  an  18.5- 
percent  surcharge  was  authorized  on  all 
owner-operator  traffic,  and  on  all 
truckload  traffic  whether  or  not  owner- 
operators  were  employed.  We  ordered 
that  all  owner-operators  were  to  receive 
compensation  at  this  level. 

The  weekly  figure  set  forth  in  the 
appendix  for  transportation  performed 
by  owner-operators  and  for  truckload 
traffic  is  18.4-percent.  Accordingly,  we 
are  authorizing  that  the  surcharge  for 
this  traffic  remain  at  18.5-percent.  All 
owner-operators  are  to  receive 
compensation  at  this  level. 

No  change  is  authorized  on  the  3.2- 
percent  surcharge  on  less-than- 
truckload  (LTL)  traffic  performed  by 
carriers  not  using  owner-operators,  the 
2.1-percent  surcharge  for  United  Parcel 
Service,  or  the  6.9-percent  surcharge  for 
the  bus  carriers. 

Notice  shall  be  given  to  the  general 
public  by  mailing  a  copy  of  this  decision 
to  the  Governor  of  each  State  and  to  the 
Public  Utilities  Commission  or  Boards  of 
each  State  having  jurisdiction  over 
transportation,  by  depositing  a  copy  in 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
D.C.,  for  public  inspection  and  by 
delivering  a  copy  to  the  Director,  Office 
of  the  Federal  Register  for  publication 
therein. 

It  is  ordered:  This  decision  shall 
become  effective  Friday  12:01  a.m.  May 
29, 1981. 

By  the  Commission,  Acting  Chairman 
Alexis,  Commissioners  Gresham,  Clapp, 
Trantum,  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

Appendix— Fuel  Surcharge 

May  26,  1981. 

Base  date  and  price  per  gallon  ( including  tax ) 

January  1,  1979 .  63.5 

Date  of  current  price  measurement  and  price  pet  gallon 
< including  tax) 

May  26,  1981 . .  1928 


Transportation  performed  by— 


Owner- 

opera¬ 

tor1 

Other* 

Bus 

carriers 

UPS 

Average  percent  fuel 
expenses  (including 
taxes)  ol  total 
revenue . 

16.9 

2.9 

6.3 

3.3 

(D 

(2) 

<3> 

(4) 

Percent  surcharge 
developed . 

18.4 

3.2 

6.8 

*2.9 
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Transportation  performed  by— 


°£?-  cantors  «« 


Percent  surcharge 

allowed _ _ _  18.5  3.2  6.9  *21 


'  Apply  to  all  truckload  rated  traffic. 

*  Including  less-tharvtruckioad  traffic. 

’The  percentage  surcharge  developed  for  UPS  is  calculat¬ 
ed  by  applying  81  percent  of  the  percentage  increase  in  the 
current  price  per  gallon  over  the  base  price  per  gallon  to 
UPS  average  percent  of  fuel  expense  to  revenue  figure  as  of 
January  1,  1979  (3.3  percent). 

'The  developed  surcharge  is  reduced  0.8  percent  to 
reflect  fuel-related  increases  already  included  in  UPS  rates. 

[FR  Doc.  81-16347  Filed  6-1-81;  8:45  am] 

BILLING  CODE  7035-0 1-M 


[Volume  No.  OPY-4-Volume  160] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  May  27, 1981. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  251  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.251. 
Special  Rule  251  was  published  in  the 
Federal  Register  on  December  31. 1980. 
at  45  FR  86771.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  fine,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49. 
Subtitle  IV,  United  States  Code,  and  the 
service  proposed,  and  to  conform  to  the 
requirements  of  Title  49,  Subtitle  IV, 


United  States  Code,  and  the 
Commission's  regulation.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Williams. 

Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

MC  155877,  filed  May  11, 1981. 
Applicant:  STARNES  BROKERAGE 
CO.,  P.O.  Box  1396,  Upland,  CA  91786. 
Representative:  Walter  Starnes,  1941 
Elouise  Way,  Upland,  CA  91786,  (213) 
384-4037.  As  a  broker  of  general 
commodities,  (except  household  goods), 
between  points  in  the  U.S. 

MC  155927,  filed  May  11. 1981. 
Applicant:  SEPIA  TRUCKING  CO..  INC.. 
4128  South  Wabash,  Chicago,  IL  60653. 
Representative:  Irwin  D.  Rozner,  134 
North  LaSalle  St.,  Chicago,  IL  60602, 

(312)  782-6937.  Transporting,  for  or  on 
behalf  of  the  United  States  Government, 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 

MC  155876,  filed  May  11, 1981. 
Applicant:  CHARLES  R.  NEWBY.  6313 
So.  Robinson  Dr.,  Oklahoma  City,  OK 


73139.  Representative:  Kenneth  G. 
Thomas,  8005  Dover  Ave.,  Lubbock,  TX 
79424,  (806)  745-7263.  As  a  broker  of 
general  commodities,  (except  household 
goods),  between  points  in  the  U.S. 

(FR  Doc.  81-16349  Filed  6-1-81: 8:45  am) 

BILUNG  CODE  7035-01-14 


Motor  Carrier;  Permanent  Authority 
Decisions;  Restrictions  Removals; 
Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
applications,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  these 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
sendee  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
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maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the  , 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Volume  No.  OPY-4-159 

Decided:  May  27, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher  and  Williams. 

MC  60066  (Sub-30),  filed  May  11, 1981. 
Applicant:  BEE  LINE  MOTOR  FREIGHT, 
INC.,  1804  Paul  St.,  Omaha,  NE  68102. 
Representative:  Donald  L.  Stern,  Suite 
610,  7171  Mercy  Rd.,  Omaha,  NE  68106 
(402)  392-1220.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with  J.C. 
Penny  Company,  Incorporated,  of  New 
York,  NY. 

MC  75866  (Sub-4),  filed  May  7, 1981. 
Applicant:  GOLDEN  STRIP  TRANSFER, 
INC.,  P.O.  Box  458,  Simpsonville,  SC 
29681.  Representative:  Mitchell  King,  Jr., 
P.O.  Box  5711,  Greenville,  SC  29606. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  of  Laurens  Glass 
Co.,  at  points  in  Laurens  County,  SC, 
and  Vance  County,  NC,  on  the  one  hand, 
and,  on  the  other,  points  in  GA,  NC,  SC, 
VA,  and  those  in  TN  on  and  east  of  U.S. 
Hwy  27. 

MC  120456  (Sub-6),  filed  May  8, 1981. 
Applicant:  BOUMA  CARTAGE  CO.,  146 
Pleasant  St„  S.W.,  Grand  Rapids,  MI 
49503.  Representative:  Karl  L.  Gotting, 
1200  Bank  of  Lansing  Bldg.,  Lansing,  MI 
48933,  (517)  489-5724.  Transporting  (1) 
furniture  and  fixtures,  and  (2)  clocks, 
between  points  in  MI,  IL,  IN,  OH,  WI, 
PA,  and  NY. 

MC  120636  (Sub-15),  filed  May  12, 
1981.  Applicant:  BRUNTON  STORAGE 
&  VAN  CO.,  INC.,  6th  and  Locust  Sts., 
P.O.  Box  577,  Chatsworth,  IL  60921. 
Representative:  E.  Stephen  Heisley,  805 
McLachlen  Bank  Bldg.,  666  Eleventh  St., 


N.W.,  Washington,  DC  20001,  (202)  628- 
9243.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  St.  Louis,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  15546  (Sub-3),  filed  May  11, 1981. 
Applicant:  KIRCHWEHM  BROS. 
CARTAGE  CO.,  INC.,  1700  West  Carroll 
Ave,,  Chicago,  IL  60612.  Representative: 
Abraham  A.  Diamond,  29  So.  La  Salle 
St.,  Chicago,  IL  60603  (312)  236-0548. 
Transporting  (1)  rubber  and  plastic 
products,  (2)  pulp,  paper  and  related 
products,  and  (3)  chemicals  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  BOF, 
Ltd.,  of  Williamston,  MI. 

Volume  No.  OPY-5-72 

Decided:  May  27, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce  and  Dowell. 

MC  30378  (Sub-67),  filed  May  7, 1981. 
Applicant:  ASSOCIATED 
TRANSPORTS,  INC.,  9050  Pershall  Rd., 
Hazelwood,  MO  63042.  Representative: 
Arnold  L.  Burke,  180  North  La  Salle  St., 
Chicago,  IL  60601,  312-332-5106, 
Transporting  transportation  equipment 
between  Detroit,  MI,  on  the  one  hand, 
and,  on  the  other,  points  in  AR,  OK,  CO, 
and  TX. 

MC  105269  (Sub-100),  filed  May  5, 

1981.  Applicant:  GRAFF  TRUCKING 
COMPANY,  INC.,  2100  Lake  St.,  P.O. 

Box  986,  Kalamazoo,  MI  49005. 
Representative:  Edward  Malinzak,  900 
Old  Kent  Bldg.,  Grand  Rapids,  MI  49503, 
616-459-6121.  Transporting  textile  mill 
products  between  the  facilities  of 
Leshner  Corporation  at  points  in  the 
U.S.  on  and  east  of  a  line  beginning  at 
the  mouth  of  the  Mississippi  River  to  its 
junction  with  the  western  boundary  of 
Itasca  County,  MN,  then  northward 
along  the  western  boundaries  of  Itasca 
and  Koochiching  Counties,  MN,  to  the 
international  boundary  line  between  the 
U.S.  and  Canada,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  on  and 
east  of  a  line  beginning  at  the  mouth  of 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties,  MN,  to  the  international 
boundary  line  between  the  U.S.  and 
Canada. 

MC  113658  (Sub-54),  filed  May  15, 
1981.  Applicant:  SCOTT  TRUCK  LINE, 
INC.,  5280  Newport  St.,  Commerce  City, 
CO  80022.  Representative:  Rick  A.  Rude, 
Suite  611, 1730  Rhode  Island  Ave.,  NW., 
Washington.  DC  20036,  202-223-5900. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  PA,  NJ,  and  NY,  on 
the  one  hand,  and,  on  the  other,  points 


in  AZ,  CO,  CA,  UT,  NV,  OR,  WA,  IL, 

MO,  FL,  GA  and  TX. 

MC  118959  (Sub-263),  filed  May  7, 

1981.  Applicant:  JERRY  LIPPS,  INC.,  130 
S.  Frederick  St.,  Cape  Girardeau,  MO 
63701.  Representative:  Donald  B.  Levine, 
39  S.  LaSalle  St.,  Chicago,  IL  60603,  312- 
236-9375.  Transporting  salt  and  salt 
products  between  points  in  Iberia 
County,  LA,  on  the  one  hand,  and,  on 
the  other,  points  in  IL,  IN,  KY,  and  MO, 

MC  119619  (Sub-151),  filed  May  18, 
1981.  Applicant:  DISTRIBUTORS 
SERVICE  CO.,  INC.,  2000  West  43rd  St., 
Chicago,  IL  60609.  Representative: 

Arthur  J.  Piken,  Queens  Office  Tower, 
95-25  Queens  Blvd.,  Rego  Park,  NY 
11374,  212-275-1000.  Transporting  food 
and  related  products,  between  points  in 
Sussex  County,  VA  on  the  one  hand, 
and,  on  the  other,  points  in  the. U.S. 

MC  119639  (Sub-27),  filed  May  11, 

1981.  Applicant:  INCO  EXPRESS,  INC., 
3600  South  124th  St.,  Seattle,  WA  98168. 
Representative:  James  T.  Johnson,  1610 
IBM  Bldg.,  Seattle,  WA  98101  (206)  624- 
2832.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  the 
manufacturers  and  distributors  of 
patient  aides  and  health  care  equipment, 
between  Los  Angeles,  CA,  on  the  one 
hand,  and,  on  the  other,  points  in  WA, 
OR,  CA,  ID,  MT,  UT,  WY,  NV,  AZ,  NM, 
and  CO. 

MC  123329  (Sub-56),  filed  May  7, 1981. 
Applicant:  H.  M.  TRIMBLE  &  SONS 
LTD.,  P.O.  Box  3500,  Calgary,  Alberta, 
Canada  T2P  2P9.  Representative:  R.  F. 
Koby,  P.O.  Box  2567,  Great  Falls,  MT 
59403,  (406)  452-6415.  Transporting 
commodities  in  bulk,  between  points  in 
De  Kalb  County,  GA,  on  the  one  hand, 
and,  on  the  other,  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada. 

MC  139009  (Sub-7),  filed  May  7, 1981. 
Applicant:  R  &  W  EXPRESS,  INC.,  6877 
Main  Street,  Lithonia,  GA  30058. 
Representative:  Virgil  H.  Smith,  1587 
Phoenix  Blvd.,  Suite  12,  Atlanta,  GA 
30349,  404-996-6266.  Transporting 
ferrous  and  nonferrous  metals,  between 
Atlanta,  GA,  on  the  one  hand,  and.  on 
the  other,  points  in  GA,  FL,  AL,  NC,  SC, 
AR,  TN,  TX,  MS,  and  LA. 

MC  139009  (Sub-8),  filed  May  8, 1981. 
Applicant:  R  &  W  EXPRESS,  INC.,  6877 
Main  St.,  Lithonia,  GA  30058. 
Representative:  Virgil  H.  Smith,  1587 
Phoenix  Blvd.,  Suite  12,  Atlanta,  GA 
30349,  404-996-6266.  Transporting  clay, 
concrete,  glass  or  stone  products, 
between  Atlanta,  GA,  on  the  one  hand, 
and,  on  the  other,  points  in  TN,  MS,  NC, 
AL,  FL,  SC,  and  LA. 
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MC  139638  (Sub-10),  filed  May  18, 

1981.  Applicant:  N.  L.  MONTGOMERY. 
INC.,  P.O.  Box  626,  Rocky  Mount,  VA 
24151.  Representative:  D.  R.  Beeler,  P.O. 
Box  482,  Franklin.  TN  37064,  615-790- 
2510.  Transporting  building  materials. 
between  points  in  Roanoke  and 
Campbell  Counties,  VA  and  Guilford 
County,  NC,  on  the  one  hand,  and,  on 
the  other,  points  in  NC,  TN,  and  WV. 

MC  140549  (Sub-23),  filed  May  18, 

1981.  Applicant:  FRITZ  TRUCKING, 

INC.,  East  Highway  7,  Clara  City,  MN 
56222.  Representative:  Samuel 
Rubenstein,  P.O.  Box  5,  Minneapolis, 

MN  55440,  612-542-1121.  Transporting 
food  and  related  products,  between 
points  in  CA,  OR  and  WA,  on  the  one 
hand,  and,  on  the  other,  points  in  LA,  IL. 
IN,  MI,  MN,  MO,  ND,  OH.  PA.  SD  and 
WI. 

MC  142059  (Sub-173),  filed  May  18. 
1981.  Applicant:  CARDINAL 
TRANSPORT,  INC.,  P.O.  Box  911,  Joilet. 
IL  60434.  Representative:  Jack  Riley 
(same  address  as  applicant),  815-729- 
3808.  Transporting  food  and  related 
products,  (1)  between  points  in  Essex 
County,  MA  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.,  (2)  between 
points  in  Shelby  County,  TN  on  the  one 
hand,  and,  on  the  other,  points  in  AL, 

AR,  GA,  FL,  LA,  MS,  NC  and  SC,  and  (3) 
between  points  in  Cheboygan  and 
Chippewa  Counties,  MI  on  the  one  hand, 
and,  on  the  other,  points,  in  IL,  IN.  IA. 
MN,  NE.  OH  and  WI. 

MC  143059  (Sub-179),  filed  May  19. 
1981.  Applicant:  MERCER 
TRANSPORTATION  CO..  P.O.  Box 
35610, 12th  and  Main  St.,  Louisville.  KY 
40232.  Representative:  Edward  G. 
Villalon,  1032  Pennsylvania  Bldg., 
Pennsylvania  Ave.  &  13th  St.,  NW„ 
Washington,  DC  20004,  202-628-4600' 
Transporting  mercer  commodities, 
between  points  in  the  U.S. 

MC  144989  (Sub-23),  filed  May  18. 

1981.  Applicant:  BLUE  RIDGE 
MOUNTAIN  CONTRACT  CARRIER. 
INC.,  P.O.  Box  1965,  Dalton,  GA  30720. 
Representative:  S.  H.  Rich,  1600 
Cromwell  Ct.,  Charlotte,  NC  28205,  704- 
847-6961.  Transporting  textile  mill 
products,  between  points  in  the  U.S. 
under  continuing  contract(s)  with  Queen 
Carpet  Corp.  of  Dalton,  GA. 

MC  146469  (Sub-1),  filed  May  15. 1981. 
Applicant:  THOMAS  &  HOWARD 
COMPANY  OF  HICKORY,  INC.,  1200 
Burris  Rd.,  P.O.  Box  428,  Newton,  NC 
28658.  Representative:  Bruce  E.  McRoy, 
1845  No.  Church  St.,  P.O.  Drawer  2427. 
Rocky  Mount,  NC  27801  (919)  446-6151. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  (a)  Lay 


Packing  Company,  Inc.,  of  Knoxville, 

TN,  (b)  Merchants  Distributors.  Inc.,  of 
Hickory,  NC,  (c)  Pinkerton  Tobacco 
Company  (Liggett  Group)  of  Owensboro, 
KY,  and  (d)  Thomas  &  Howard 
Company,  Inc.,  of  Charlotte,  NC. 

MC  146989  (Sub-9),  filed  April  30. 

1981.  Applicant:  GOLDEN-HAMMONS 
CARTAGE  CO.,  INC.,  d.b.a.  G  &  H 
CARTAGE,  1749  Florida,  Memphis,  TN 
38109.  Representative:  Ralph  D.  Golden, 
Suite  2348, 100  N.  Main  Bldg.,  Memphis, 
TN  38103,  901-526-1122.  Transporting  (1) 
pulp,  paper  and  related  products,  and  (2) 
metal  products,  between  the  facilities  of 
Clevepak  Corporation  at  Memphis,  TN, 
on  the  one  hand,  and,  on  the  other, 
points  in  TN,  LA,  AR,  MO,  LA,  MI,  WI, 

IL.  VA,  IN,  OH,  PA.  NY,  NJ,  CT.  DE,  MS, 
WV,  KY,  NC,  SC,  GA,  FL,  AL,  MD.  TX. 
OK.  KS,  CO,  and  NE. 

Volume  No.  OPY-5-73 

Decided:  May  27, 1981. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC  150248  (Sub-4),  filed  May  18, 1981. 
Applicant:  BERNIE  BERGER,  d.b.a. 
BERGER  BROS.  TRUCKING.  P.O.  Box 
20,  Rural  Route  4,  Mandan,  ND  58554. 
Representative:  William  J.  Gambucci, 

525  Lumber  Exchange  Bldg.,  Ten  South 
Fifth  St.,  Minneapolis,  MN  55402,  (612) 
340-0808.  Transporting  metal  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Mid  America 
Steel,  Inc.,  of  Bismarck,  ND. 

MC  150578  (Sub-19),  filed  May  12. 

1961.  Applicant:  STEVENS 
TRANSPORT,  a  Division  of  STEVENS 
FOODS,  INC.,  2944  Motley  Drive,  Suite 
302.  Mesquite,  TX  75150.  Representative: 
Michael  Richey  (same  address  as 
applicant),  (214)  681-0454.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  grocery,  department,  variety 
and  drug  stores,  between  points  in  the 
U.S.  under  continuing  contract(s)  with 
The  Kroger  Co.,  of  Cincinnati,  OH. 

MC  151908,  filed  May  18, 1981. 
Applicant:  W  &  H  DELIVERY  SERVICE. 
INC.,  P.O.  Box  162,  Hurst,  TX  76053. 
Representative:  Billy  R.  Reid,  1721  Carl 
St..  Fort  Worth,  TX  76103,  (817)  332- 
4718.  Transporting  machinery,  between 
points  in  Dallas  and  Tarrant  Counties, 
TX.  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  152109  (Sub-5),  filed  May  18. 1961. 
Applicant:  KAIBAB 
TRANSPORTATION,  INC.,  P.O.  Box 
20506,  Phoenix,  AZ  85036. 
Representative:  Michael  F.  Morrone, 
1150  17th  St.,  Suite  1000,  Washington, 
DC  20036,  (202)  457-1124.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  of  building 
materials,  between  points  in  the  U.S., 


under  continuing  contract(s)  with 
O’Malley  Company,  Inc.,  of  Phoenix, 

AZ. 

MC  152238  (Sub-9),  filed  May  15, 1981. 
Applicant:  CALIFORNIA-AMERICAN 
TRUCKING,  INC.,  P.O.  Box  288, 

Grenada,  CA  96038.  Representative: 

John  R.  Harleman  (same  address  as 
applicant),  (916)  436-2266.  Transporting 
metal  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Duro-O-Wall,  Inc.,  of  North  Brook,  IL. 

MC  153209,  filed  May  15, 1981. 
Applicant:  LEOPOLDO  DIAZ 
VILLANEVA,  d.b.a.  L  DIAZ 
TRUCKING,  1011  Beyer  Way,  Space  106, 
San  Diego.  CA  92154,  (714)  690-1248. 
Representative:  William  J.  Monheim, 

P.O.  Box  1756,  Whittier,  CA  90609,  (213) 
945-2745.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  fishing,  shipbuilding, 
and  steel  fabrication  articles,  between 
points  in  San  Diego  County,  CA.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  153509  (Sub-2),  filed  May  15. 1981. 
Applicant:  KENTUCY  DISPATCH.  INC.. 
3303  Camp  Ground  Rd.,  Louisville,  KY 
40216.  Representative:  James  B.  Murphy, 
Suite  102,  Interchange  Bldg.,  835  West 
Jefferson  St.,  Louisville,  KY  40202,  (502) 
584-5519.  Transporting  food  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  (a) 
Ralston  Purina  Company,  of  St.  Louis, 
MO,  (b)  Bremner  Biscut  Co.,  a  division 
of  Ralston  Purina  Co.,  of  Louisville,  KY. 
and  (c)  Foodmaker,  Inc.,  a  subsidiary  of 
Ralston  Purina  Company,  of  San  Diego, 
CA. 

MC  154149,  filed  May  15, 1981. 
Applicant:  CREECH  TRANSPORT,  INC., 
P.O.  Box  844,  Leakesville,  MS  39451. 
Representative:  Donald  B.  Morrison. 

P.O.  Box  22628,  Jackson.  MS  39205,  (601) 
948-8820.  Transporting  (1)  textile  mill 
products,  between  points  in  the  U.S., 
under  continuign  contract(s)  with  Niki- 
Lu  Industries  of  Mississippi,  Inc.,  of 
Leakesville,  MS,  and  (2)  lumber  and 
wood  products  between  points  in  the 
U.S..  under  continuing  contract(s)  with 
Perma  Wood  Treating,  Inc.,  of  Lucedale, 
MS. 

MC  154158,  filed  May  15, 1981. 
Applicant:  KINNEY  TRUCK  LINE,  INC., 
124  W.  Willis  Ave.,  Perry,  LA  50220. 
Representative:  Steven  C. 

Schoenebaum.  1200  Register  &  Tribune 
Bldg.,  Des  Moines,  IA  50309,  515-283- 
2076.  Transporting  machinery,  between 
points  in  Dallas  County.  LA  on  the  one 
hand,  and,  on  the  other,  points  in  AL, 
AR.  CO.  DE.  GA,  ID,  IL,  IN.  KS.  KY.  ML 
MN.  MS.  MO,  MT,  NE.  NY.  NC.  ND.  OH, 
OK.  PA.  SC.  SD.  TN.  TX.  VA  and  WI. 
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MC  154219,  filed  May  11, 1981. 
Applicant:  BARRY  KING,  P.O.  Box  238, 
Castor,  LA  71016.  Representative:  Harry 
F.  Horak,  5001  Brentwood  Stair  Rd.,  Fort 
Worth,  TX  76112,  (817)  457-0804. 
Transporting  lumber  and  wood 
products,  between  points  in  Bienville 
Parish,  LA,  on  the  one  hand,  and,  on  the 
other,  points  in  TX. 

MC  154569,  filed  May  15, 1981. 
Applicant:  LEYDIG  TRUCKING,  INC., 

P.O.  Box  217,  Corriganville,  MD  21524. 
Representative:  Dixie  C.  Newhouse, 

1329  Pennsylvania  Ave.,  P.O.  Box  1417, 
Hagerstown,  MD  21740,  301-797-6060. 
Transporting  coal  and  coal  products, 
between  points  in  MD,  PA  and  WV. 

MC  155598,  filed  May  18, 1981. 
Applicant:  S1RKAM  MOTORS,  545 
Coolidge  Ave.,  Manchester,  NH  03102. 
Representative:  John  E.  Russell,  62 
Rundlett  Hill  Rd.,  Bedford,  NH  03102, 
603-622-9332.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  CT,  MA, 
ME,  NH,  and  RI. 

MC  155738,  filed  May  5, 1981. 

Applicant:  ARIES  TRANSPORTATION 
SYSTEM,  INC.,  R.R.  1,  Spring  Valley,  IL 
61362.  Representative:  E.  Stephen 
Heisley,  805  McLachlan  Bank  Bldg.,  666 
Eleventh  St.,  NW.,  Washington,  DC 
20001,  202-628-9243.  Transporting 
chemicals  and  related  products, 
between  points  in  La  Salle  County,  IL, 
on  the  one  hand,  and,  on  the  other, 
points  in  IN.  IA,  KY,  MI,  MO,  OH,  and 
WI. 

MC  155909,  filed  May  8, 1981. 
Applicant:  KREIDER  TRUCKING,  INC., 
2909  Seville  Rd.,  Rittman,  OH  44270. 
Representative:  Richard  H.  Brandon, 

P.O.  Box  97,  220  W.  Bridge  St.,  Dublin, 

OH  43017,  614-889-2531.  Transporting 
(1)  clay,  concrete,  glass  or  stone 
products,  (2)  chemicals  and  related 
products,  and  farm  products,  between 
points  in  OH  and  PA,  on  the  one  hand, 
and,  on  the  other,  points  in  PA,  OH,  MI, 
IN,  IL,  and  NY. 

MC  155999,  filed  May  15, 1981. 
Applicant:  SOUTHWEST  EXPRESS, 

INC.,  P.O.  Box  843,  Taylors,  SC  29687. 
Representative:  Mitchell  King,  Jr.,  P.O. 
Box  1628,  Greenville,  SC  29602,  803-288- 
9300.  Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  Dan  River 
Mills,  Inc.  of  Greenville,  SC. 

MC  156018,  filed  May  18, 1981. 
Applicant:  R.  O.  AMUNDSON  AND  R.  J. 
AMUNDSON,  a  partnership,  P.O.  Box 
368,  Norcross,  MN  56274. 

Representative:  William  E.  Seliski,  P.O. 
Box  8255,  Missoula,  MT  59807,  (406)  543- 
8369.  Transporting  such  commodities  as 


are  dealt  in  by  lumber  yards,  between 
points  in  MT,  ID,  WA,  and  OR,  on  the 
one  hand,  and,  on  the  other,  points  in 
MN,  WI,  ND,  SD,  IA,  and  NE. 

MC  156028,  filed  May  15, 1981. 
Applicant:  WOODWARD  LUMBER  CO., 
INC.,  909  West  Amador,  P.O.  Box  190, 
Las  Cruces,  NM  88001.  Representative: 
William  J.  Lippman,  Steele  Park,  Suite 
330,  50  South  Steele  St.,  Denver,  CO 
80209,  (303)  320-6100.  Transporting 
building  materials,  between  points  in 
AZ,  CA,  NM,  and  TX. 

Agatha  L.  Mergenovich, 

Secretary. 

{FR  Doc.  81-16350  Filed  6-1-81;  8:45  am] 

BILLING  CODE  7035-01-M 


[Volume  No.  OP3-235] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  May  22, 1981. 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  of  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant’s 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 


In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  within  45  days  of 
publication  of  this  decision-notice  (or,  if 
the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  that 
the  decision-notice  is  effective.  Within 
60  days  after  publication  an  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  Number 
2,  Members  Carleton,  Fisher  and  Williams. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

MC  142204  (Sub-12),  filed  September 
22, 1980,  previously  published  in  the 
Federal  Register  issue  of  October  15, 
1980.  Applicant:  GUNVILLE 
TRUCKING,  INC.,  d.b.a.  GUNVILLE 
TRUCKING,  P.O.  Box  74,  Niagara,  WI 
54151.  Representative:  Michael  S.  Varda, 
121  S.  Pinckney  St„  Madison,  WI  53703. 
Transporting  wood  residuals,  between 
points  in  the  Upper  Peninsula  of  MI  and 
WI. 

Note. — This  republication  corrects  the 
territorial  description. 

[FR  Doc.  81-16426  Filed  6-1-81;  8:45  am) 

BILLING  CODE  7035-01-M 


[Volume  No.  OPY-2-083] 

Motor  Carriers;  Permanent  Authority; 
Decision-Notice 

Decided:  May  26, 1981. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  251  of  the  Commission’s 
Rules  of  Practice,  see  49  CFR  1100.251. 
Special  Rule  251  was  published  in  the 
Federal  Register  on  December  31, 1980, 
at  45  FR  86771.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 


comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Co  mmission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
service  proposed,  and  to  conform  to  the 
requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulation.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 


By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applicants  for 
motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

MC 152663  (Sub-1),  filed  May  15. 1981. 
Applicant:  ISC  TRANSYSTEMS.  INC., 
100  Jericho  Quadrangle,  Jericho,  NY 
11753.  Representative:  Larsh  B. 
Mewhinney,  555  Madison  Ave.  New 
York,  NY  10022  (212)  838-0600. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  155833F  filed  May  4, 1981. 
Applicant:  RICHARD  E.  GRISWOLD, 
d.b.a.  B  £  G  TRUCKING,  324  Elm  Street, 
P.O.  Box  123,  Avoca,  LA  51521. 
Representative:  Richard  D.  Howe,  600 
Hubbell  Building,  Des  Moines,  IA  50309. 
Transporting  food  and  other  edible 
products  and  by-products  intended  for 
human  consumption,  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

(FR  Doc.  81-16425  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  7035-01-M 

[Volume  No.  OPY-2-084] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  May  26, 1981. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 


Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  Fortier. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract." 

MC  69833  (Sub-163),  filed  May  8, 1981. 
Applicant:  ASSOCIATED  TRUCK 
LINES,  INC.,  200  Monroe  Ave.  NW., 
Grand  Rapids,  MI  49503.  Representative: 
Harry  Pohlad  (same  address  as 
applicant),  (616)  456-2868.  Transporting 
general  commodities  (except  classes  A 


29552 
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and  B  explosives),  (A)  over  regular 
routes:  (1)  between  the  intersection  of 
the  NC-VA  State  line  and  Interstate 
Hwy  95  and  Fort  Kent,  ME:  from  the 
intersection  over  Interstate  Hwy  95  to 
junction  U.S.  Hwy  1,  then  over  U.S.  Hwy 
1  to  junction  ME  Hwy  161,  then  over  ME 
Hwy  161  to  Fort  Kent,  and  return  over 
the  same  route,  (2)  between  the 
intersection  of  the  NC-VA  State  line 
and  Interstate  Hwy  85  and  junction 
Interstate  Hwys  95  and  85,  over 
Interstate  Hwy  85,  (3)  between  the 
intersection  of  the  VA-NC  State  line 
and  Interstate  Hwy  81  and  Alexandria 
Bay,  NY,  over  Interstate  Hwy  81,  (4) 
between  Lexington,  KY  and  Norfolk, 

VA:  from  Lexington  over  Interstate  Hwy 
64  to  Charleston,  WV,  then  over  U.S. 
Hwy  60  to  junction  Interstate  Hwy  64  at 
or  near  the  WV-VA  State  line,  then  over 
Interstate  Hwy  64  to  Norfolk,  and  return 
over  the  same  route,  (5)  between 
Cleveland,  OH  and  the  intersection  of 
the  NC-VA  State  line  and  Interstate 
Hwy  77,  over  Interstate  Hwy  77,  (6) 
between  Columbus,  OH  and  Baltimore, 
MD,  over  Interstate  Hwy  70,  (7)  between 
Columbus,  OH  and  junction  U.S.  Hwy  23 
and  Interstate  Hwy  64  at  or  near 
Huntington,  WV,  over  U.S.  Hwy  23,  (8) 
between  Norfolk,  VA  and  Wilmington, 
DE,  over  U.S.  Hwy  13,  (9)  between 
Charleston,  WV  and  Erie,  PA,  over 
Interstate  Hwy  79,  (10)  between  Warren, 
OH  and  Newark,  NJ,  over  Interstate 
Hwy  80,  (11)  between  junction  Interstate 
Hwy  79  and  U.S.  Hwy  48  at  or  near 
Morgantown,  WV,  and  Cumberland, 

MD,  over  U.S.  Hwy  48,  (12)  between 
Cumberland,  MD  and  Buffalo,  NY:  from 
Cumberland  over  U.S.  Hwy  220  to 
junction  U.S.  Hwy  22,  then  over  U.S. 
Hwy  22  to  junction  U.S.  Hwy  219,  then 
over  U.S.  Hwy  219  to  Buffalo,  and  return 
over  the  same  route,  (13)  between 
Cleveland,  OH  and  Boston,  MA,  over 
Interstate  Hwy  90,  (14)  between  junction 
Interstate  Hwy  90  and  NY  Hwy  17  at  or 
near  Westfield,  NY,  and  New  York,  NY: 
from  the  junction  over  NY  Hwy  17  to 
junction  Interstate  Hwy  287,  then  over 
Interstate  Hwy  287  to  junction  U.S.  Hwy 
9,  then  over  U.S.  Hwy  9  to  New  York, 
and  return  over  the  same  route,  (15) 
between  New  York,  NY  and  Cape  May, 
NJ,  over  U.S.  Hwy  9,  (16)  between 
Atlantic  City,  NJ  and  Philadelphia,  PA, 
over  U.S.  Hwy  30,  (17)  between 
Philadelphia  and  Breezewood,  PA,  over 
Interstate  Hwy  76,  (18)  between  New 
York  and  Rouses  Point,  NY:  from  New 
York  over  Interstate  Hwy  87  to  junction 
Interstate  Hwy  287,  then  over  Interstate 
Hwy  287  to  junction  Interstate  Hwy  87, 
then  over  Interstate  Hwy  87  to  junction 
U.S.  Hwy  11,  then  over  U.S.  Hwy  11  to 
junction  NY  Hwy  9B,  then  over  NY  Hwy 


9B  to  Rouses  Point,  and  return  over  the 
same  route,  (19)  between  New  Haven, 

CT,  and  the  intersection  of  Interstate 
Hwy  91  and  the  international  boundary 
line  between  the  U.S.  and  Canada,  over 
Interstate  Hwy  91,  (20)  between  Boston, 
MA  and  St.  Johnsbury,  VT,  over 
Interstate  Hwy  93,  (21)  between  junction 
Interstate  Hwys  89  and  93,  and  the 
intersection  of  Interstate  Hwy  89  and 
the  international  boundary  line  between 
the  U.S.  and  Canada,  over  Interstate 
Hwy  89,  (22)  between  Montpelier,  VT 
and  Bangor,  ME,  over  U.S.  Hwy  2,  (23) 
between  the  intersection  of  the  IL-WI 
State  line  and  Interstate  Hwy  94,  and  St. 
Paul,  MN,  over  Interstate  Hwy  94,  (24) 
between  Beloit  and  Hurley,  WI,  over 
U.S.  Hwy  51,  (25)  between  Milwaukee, 
WI  and  Iron  Mountain,  MI:  from 
Milwaukee  over  Interstate  Hwy  43  to 
junction  U.S.  Hwy  141,  then  over  U.S. 
Hwy  141  to  junction  U.S.  Hwy  2,  then' 
over  U.S.  Hwy  2  to  Iron  Mountain  and 
return  over  the  same  route,  (26)  between 
Iron  Mountain,  MI  and  Spooner,  WI: 
from  Iron  Mountain  over  U.S.  Hwy  2  to 
junction  WI  Hwy  70,  then  over  WI  Hwy 
70  to  Spooner,  and  return  over  the  same 
route,  (27)  between  Superior  and 
LaCrosse,  WI,  over  U.S.  Hwy  53,  (28) 
between  LaCrosse  and  Green  Bay,  WI: 
from  LaCrosse  over  WI  Hwy  16  to 
junction  WI  Hwy  21,  then  over  WI  Hwy 
21  to  junction  U.S.  Hwy  41,  then  over 
U.S.  Hwy  41  to  Green  Bay,  and  return 
over  the  same  route,  (29)  between 
Dubuque,  LA  and  Manitowoc,  WI,  over 
U.S.  Hwy  151,  (30)  between  Menomonie 
and  Kewaunee,  WI,  over  WI  Hwy  29, 

(31)  between  Ironwood  and  St.  Ignace, 
MI,  over  U.S.  Hwy  2,  (32)  between 
Wakefield  and  Houghton,  MI:  from 
Wakefield  over  MI  Hwy  28  to  junction 
MI  Hwy  26,  then  over  MI  Hwy  26  to 
Houghton,  and  return  over  the  same 
route,  (33)  between  Houghton  and  Sault 
Ste.  Marie,  MI:  from  Houghton  over  U.S. 
Hwy  41  to  junction  MI  Hwy  28,  then 
over  MI  Hwy  28  to  junction  U.S.  Hwy  2, 
then  over  U.S.  Hwy  2  to  Sault  Ste. 

Marie,  and  return  over  the  same  route, 
(34)  between  Sault  Ste.  Marie  and 
Mackinaw  City,  MI,  over  Interstate  Hwy 
75,  and  (35)  serving  in  connection  with 
routes  (1)  thru  (34)  above,  all 
intermediate  points  and  points  in  CT, 
DE,  ME,  MA.  MD,  NJ,  NH,  NY,  PA,  RI, 
VA,  VT,  WI,  WV,  DC,  the  Upper 
Peninsula  of  MI,  and  those  in  Adams, 
Athens,  Belmont,  Brown,  Carroll, 
Clermont,  Clinton,  Columbiana, 
Fairfield,  Fayette,  Gallia,  Guernsey, 
Harrison,  Highland,  Hocking,  Jackson, 
Jefferson,  Lawrence,  Madison, 
Mahoning,  Meigs,  Monroe,  Morgan, 
Muskingum,  Noble,  Pickaway,  Pike, 
Perry,  Ross,  Scioto,  Stark,  Tuscarawas, 


Vinton,  Warren,  and  Washington 
Counties,  OH  as  off-route  points  in 
connection  with  carrier’s  regular-route 
operations;  and  (B)  over  irregular  routes: 
between  points  in  CT,  DE,  ME,  MA,  MD, 
NH,  NJ,  NY,  PA,  RI,  VA,  VT,  WI,  WV, 

DC,  and  the  Upper  Peninsula  of  MI. 

Note. — Applicant  intends  to  tack  this 
authority  to  its  existing  regular  and  irregular- 
route  authority. 

MC  96813  (Sub-7),  filed  May  14, 1981. 
Applicant:  FISK  TRUCKING  AND 
TRANSFER  COMPANY,  716  San 
Fernando  Rd,  Los  Angeles,  CA  90065. 
Representative:  Gary  A.  Fisk  (same 
address  as  applicant],  (213)  225-4173. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  of  Heidelberg 
West,  Inc.,  and  Elixir  Industries  at 
points  in  AZ,  CA,  CO,  ID,  NM,  NV,  UT, 
and  WA,  on  the  one  hand,  and,  on  the 
other,  points  in  AZ,  CA,  CO,  ND,  NE, 

NV,  KS,  OR,  SD,  TX,  UT,  and  WA. 

MC  107012  (Sub-713F),  filed  May  15, 
1981.  Applicant:  NORTH  AMERICAN 
VAN  LINES,  INC.,  5001  U.S.  Hwy  30 
West,  P.O.  Box  988,  Fort  Wayne,  IN 
46801.  Representative:  David  D.  Bishop 
(same  address  as  applicant). 
Transporting  building  materials 
between  the  facilities  of  Harris-Crestline 
Corporation  at  points  in  Tehama 
County,  CA,  Erie  County,  NY,  Spokane 
County,  WA,  and  Marathon  County,  WI, 
on  the  one  hand,  and,  on  the  other, 
points  in  AK,  AR,  CA,  CO,  CT,  DE,  GA, 
HI,  ID,  IL,  IN,  LA,  KS,  KY.  ME,  MD,  MA, 
MI,  MN,  MT,  NE,  NH,  NJ,  NY,  NC,  ND, 
OH,  OK,  OR.  PA,  RI.  SC,  SD,  TN,  VT, 
VA.  WA,  WV,  WI.  WY  and  DC. 

MC  143302  (Sub-7),  filed  May  15, 1981. 
Applicant:  DON  TRIPP  TRUCKING,  P.O. 
Box  69,  Lolo,  MT  59847.  Representative: 
William  E.  Seliski,  Nr.  2  Commerce  St./ 
P.O.  Box  8255,  Missoula,  MT  59807,  (406) 
543-8369.  Transportiing  (1)  lumber  and 
wood  products,  and  (2)  such 
commodities  as  are  dealt  in  by  sporting 
good  and  hardware  stores,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  The  93  Lumber 
Company,  of  Lolo,  MT. 

MC  143433  (Sub-14)  (correction),  filed 
February  27, 1981,  published  in  the 
Federal  Register,  issues  of  March  23, 
1981,  and  April  7, 1981,  and  republished, 
as  corrected,  this  issue.  Applicant:  B.  L 
GILBERT,  d.b  a.  GILBERT  TRUCKING 
COMPANY,  310  South  First  Avenue, 
Stroud,  OK  74079.  Representative:  Greg 
E.  Summy,  P.O.  Box  1540,  Edmond,  OK 
73034,  (405)  348-7700.  Transporting  food 
and  related  products,  between  points  in 
KS,  on  the  one  hand,  and,  on  the  other, 
points  in  AL,  AZ,  AR,  CA,  CO,  CT,  DE, 
FL,  GA,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD, 
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MA,  MI,  MN,  MS,  MO,  NE,  NV.  NH  NJ. 
NM,  NY,  NC,  ND.  OH,  OK,  PA,  RI,  SC, 

SD.  TN,  TX,  UT,  VT,  VA,  WV,  WI  and 
DC. 

Note. — The  purpose  of  this  republication  is 
to  change  the  territorial  description,  to  read 
OK  in  lieu  of  OR. 

MC 144982  (Sub-18),  filed  May  18, 

1981.  Applicant:  OHIO  PACIFIC 
EXPRESS,  INC.,  P.O.  Box  277,  Benton, 

MO  63738.  Representative:  Harry  F. 
Horak,  Suite  115,  5001  Brentwood  Stair 
Rd„  Fort  Worth,  TX  76112,  (817)  457- 
0804.  Transporting  food  and  related 
products,  between  the  facilities  of  the 
Joan  of  Arc  Co.,  at  points  in  Vermilion 
and  Peoria  Counties,  IL,  on  the  one 
hand,  and,  on  the  other,  points  in  AZ, 

CA,  OR.  and  WA. 

MC  148152  (Sub-3),  filed  May  15. 1981. 
Applicant:  K  &  H  TRUCKING,  INC.,  3301 
So.  Lamar  St.,  Dallas,  TX  75215. 
Representative:  Edmond  E.  Payne  (same 
address  as  applicant),  (214)  421- 
7161.Transporting  metal  products, 
between  points  in  Leon  and  Ellis 
Counties,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  Warren  County,  MS. 

MC  148903  (Sub-11),  filed  May  18, 

1981.  Applicant:  J  &  M  TANK  LINES, 
INC.,  P.O.  Box  5,  Americus,  GA  31709. 
Representative:  Paul  M.  Daniell,  P.O. 

Box  872,  Atlanta  GA  30301,  (404)  522- 
2322.  Transporting  commodities  in  bulk, 
between  points  in  AL,  FL,  GA,  LA,  MS, 
NC,  SC,  TN,  and  VA,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  149553  (Sub-3),  filed  May  18. 1981. 
Applicant:  VALLEY 
TRANSPORTATION  SERVICE,  INC.. 
P.O.  Box  1527,  Mission.  TX  78572. 
Representative:  D.  R.  Beeler,  P.O.  Box 
482,  Franklin,  TN  37064,  (615)  790-2510. 
Transporting  food  and  related  products, 
between  points  in  TX,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  in  and  east  of  ND,  SD,  NE,  CO.  and 
NM. 

MC  155962,  filed  May  14, 1981. 
Applicant:  SILVER  STREAK 
TRANSPORT  CO.,  INC.,  222  Willow  St.. 
Yonkers,  NY  10701.  Representative:  Jack 
L.  Schiller,  502  Flatbush  Ave.,  Brooklyn, 
NY  11225,  (212)  941-9291.Transporting 
general  commodities,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  (a)  Fisco  Industries,  Ltd.,  of  West 
Nyack,  NY,  (b)  Frankel  Associates,  of 
Kearney,  NJ,  (c)  Top  All  Varieties,  Inc., 
of  White  Plains,  NY,  and  (d)  Tri-State 
Warehouse  Distributors  Corporation,  of 
Yonkers,  NY.  Condition:  To  extent  any 
certificate  issued  in  this  proceeding 
authorizes  the  transportation  of  classes 
A  and  B  explosives,  it  shall  be  limited  in 
point  of  time  to  a  period  expiring  5  years 
from  its  date  of  issuance. 


MC  155983,  filed  May  14, 1981. 
Applicant:  C.A.T.  LINES,  INC.,  P.O.  Box 
8615,  Long  Beach,  CA  90808. 
Representative:  Harrison  N.  Davis  (same 
address  as  applicant),  (213)  603-1024. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  Long  Beach  Harbor  and  Los 
Angeles  Harbor,  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  Kern,  Los 
Angeles,  Orange,  Riverside,  San 
Bernardino,  San  Diego,  Santa  Barbara, 
and  Ventura  Counties,  CA. 

[PR  Doc.  81-16423  Filed  6-1-8?;  8:45  am] 

BILLING  CODE  7035-01-M 

[Volume  No.  91] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  May  28, 1981. 

The  following  restriction  removal 
applications,  filed  after  December  28, 

1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consisitent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board,  Members  Spom,  Alspaugh,  and 
Shaffer. 

Agatha  L.  Mergenovich, 

Secretary. 

MC  14582  (Sub-13)X,  filed  April  6, 

1981,  previously  noticed  in  the  Federal 
Register  of  March  6, 1981,  republished  as 

'  follows:  Applicant:  ELFRINK  TRUCK 
LINES,  INC.,  P.O.  Box  92,  Advance,  MO 


63730.  Representative:  Herman  W. 

Huber,  101  East  Jefferson  St.,  Jefferson 
City,  MO  65101!  Applicant  seeks  to 
remove  restrictions  in  its  lead  and  Sub- 
No.  12  certificates  to  (1)  broaden  the 
commodity  description  from  general 
commodities  (with  exceptions)  to 
general  commodities  (except  classes  A 
and  B  explosives)  in  its  lead  and  Sub- 
No.  12;  (2)  serve  all  intermediate  points 
on  its  regular  routes  between  (a) 
Advance,  MO,  and  St.  Louis,  MO,  (b) 
Dudley,  MO,  and  National  Stock  Yards, 
IL.  (c)  St.  Louis,  MO,  and  Cape 
Girardeau.  MO,  (d)  junction  U.S.  Hwy  61 
and  MO  Hwy  51  at  Perryville,  MO  and 
junction  U.S.  Hwys.  61  and  67  near 
Festus,  MO,  (e)  Cape  Girardeau,  MO, 
and  Scott  City,  MO,  (f)  Bloomfield,  MO, 
and  Dexter,  MO,  in  its  lead,  (g)  St.  Louis, 
MO,  and  Cape  Girardeau,  MO,  (h) 
junction  IL  Hwys.  3  and  146  and  junction 
IL  Hwy  3  and  51  in  its  Sub-No.  12 
certificate;  (3)  remove  restrictions  (a) 
against  traffic  moving  from,  to,  or 
through  St.  Louis,  MO,  in  its  lead,  sheet 
3;  (b)  limiting  traffic  to  that  moving 
radially  from,  to,  or  through  Cape 
Girardeau,  Scott  City,  and  St.  Louis,  MO 
and  (c)  against  service  at  Cape 
Girardeau,  Scott  City  and  Dexter,  MO, 
and  their  commercial  zones  in  its  lead, 
sheet  4;  (4)  replace  off-route  points  or 
portions  of  counties  with  Counties: 
Bollinger  County,  MO,  Bell  City  with 
Stoddard  County,  MO  and  (5)  replace 
points  within  30  miles  of  Advance  and 
Lutesville,  MO  in  the  irregular  portion  of 
its  lead  with  Bollinger,  Cape  Girardeau, 
Madison,  Mississippi,  New  Madrid. 
Perry,  Scott,  Stoddard  and  Wayne 
Counties,  MO. 

Note. — This  republication  adds  parts  (4) 
and  (5)  to  the  caption. 

MC  41706  (Sub-25)X,  filed  March  13, 
1981,  previously  noticed  in  the  Federal 
Register  of  April  1, 1981,  republished  as 
follows:  Applicant  TOSE,  INC.,  424 
West  Fourth  Street,  Bridgeport,  PA 
19405.  Representative:  Anthony  C. 
Vance,  Esq.,  Suite  301, 1307  Dolley 
Madison  Blvd.,  McLean,  VA  22101. 
Applicant  seeks  to  remove  restrictions 
from  its  lead  certificate.  This  Board 
previously  broadened  the  certificate  to 
include  “general  commodities,  except 
Classes  A  and  B  explosives"  and  to 
allow  service  at  all  intermediate  points. 
Applicant  also  sought  off-route  county¬ 
wide  authority  which  was  denied 
because  it  was  determined  to  be  an 
unreasonable  broadening  of  territory. 
Because  of  a  recent  Commission 
decision  declaring  this  type  of 
broadening  to  be  reasonable,  the 
Restriction  Removal  Board  has  decided 
to  renotice  this  application  with  respect 
to  the  proposed  expansion  of  off-route 
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points.  Notice  is  hereby  given  that 
applicant  seeks  to  expand  its  off-route 
points  from  “those  points  within  20 
miles  of  Bridgeport,  PA,”  to  all  points  in 
Montgomery,  Chester,  Bucks,  Berks, ' 
Lehigh,  Northhampton,  Delaware,  and 
Lancaster  Counties,  PA. 

MC  48441  (Sub-71)X,  filed  February 

24, 1981,  previously  noticed  in  the 
Federal  Register  of  March  17, 1981  and 
April  27, 1981,  republished  as  corrected 
this  issue.  Applicant:  R.M.E.,  INC.,  P.O. 
Box  418,  Streator,  IL  61364. 
Representative:  E.  Stephen  Heisley,  805 
McLachlen  Bank  Bldg.,  666 11th  Street, 
NW.,  Washington,  DC  20001.  Applicant 
seeks  to  remove  restrictions  in  its  lead 
certificate  to  (1)  broaden  its  commodity 
descriptions  (a)  in  its  regular  route 
authority,  from  glass,  glass  products, 
yeast,  malt  products,  and  brewey 
supplies,  to  “clay,  concrete,  glass  or 
stone  products,  food  and  related 
products,  metal  products,  pulp,  paper 
and  related  products,  and  chemicals  and 
related  products”,  (b)  in  its  irregular 
route  authority,  from  general 
commodities  with  the  usual  exceptions 
to  “general  commodities  (except  classes 
A  and  B  explosives)”,  from  building 
materials,  paint,  roofing,  and  iron  and 
steel  construction  products,  to  “building 
materials,  chemicals  and  related 
products  and  metal  products",  from 
beer,  and  malt  products,  canned  goods, 
animal  feed,  and  canned  foodstuffs,  to 
"food  and  related  products",  from  empty 
malt  beverage  containers  to  “clay, 
concrete,  glass,  or  stone  products  and 
metal  products",  from  paper,  and  paper 
products,  to  “pulp,  paper  and  related 
products”,  from  telephone  directories 
and  telephone  directory  pages  to 
“printed  matter”,  from  glass  containers, 
to  “clay,  concrete,  glass  or  stone 
products”,  and  from  iron  containers  and 
steel  containers,  to  “metal  products"; 
and  (2)  broaden  its  territorial 
description  (a)  to  authorize  service  at  all 
intermediate  points  on  described  route 
between  Milwaukee,  WI,  and  Alton,  EL, 
in  the  regular  route  portion  of  its  lead 
authority,  (b)  change  its  one-way 
authority  to  radial  authority  between 
several  named  states,  and  replace  cities 
and  plantsite  facilities  with  county-wide 
authority  in  the  irregular  route  portion: 
Momence,  IL  with  Kankakee  County,  IL, 
named  facilities  as  Dwight,  IL,  with 
Livingston  County,  IL,  Jonesboro,  AR, 
with  Craighead  County,  AR,  named 
facilities  at  Plymouth,  IN,  with  Marshall 
County,  IN,  Hamilton,  MI,  with  Allegan 
County,  MI,  Danville,  IL,  with  Vermillion 
County,  IL,  and  Franklin,  KY,  with 
Simpson  County,  KY,  and  (c)  replace 
Chicago  Height,  IL  with  Chicago,  IL 
under  household  goods  commodity 


description,  sheet  No.  2;  (3)  replace  off- 
route  points  (in  paragraph  1)  with 
county-wide  authority  as  follows: 
Streator,  and  Peoria,  IL  with  La  Salle, 
and  Peoria  Counties,  IL;  (4)  broaden 
mileage  radius  territories  (in  paragraphs 
3  and  8)  to  county-wide,  as  follows:  (a) 
points  in  IL,  IN,  and  MI  within  300  miles 
of  Chicago  to  "points  in  IN,  IL  (except 
Alexander,  Harden,  Johnson,  Massac, 
Pope,  Pulaski,  and  Union  Counties,  IL) 
and  MI  (except  Alger,  Alpena,  Barga, 
Cheboygan,  Delta,  Chippewa,  Dickinson, 
Enamet,  Gogebia,  Houghton,  Iron,  Luce, 
Keweennaw,  Mackinac,  Marquette, 
Ontonagan,  Presque  Isle,  and 
Schoolcraft  Counties,  MI”  and  (b)  points 
within  15  miles  of  Kalamazoo,  MI  to 
“points  in  Allegan,  Barry,  Kalamazoo, 

St.  Joseph,  and  Van  Buren  Counties, 

MI".  The  purpose  of  this  republication  is 
to  provide  notice  of  the  territorial 
expansion  in  parts  3  and  4,  resulting 
from  two  recent  Commission  decisions 
declaring  this  type  of  broadening  to  be 
reasonable. 

MC  51004  (Sub-ll)X,  filed  May  8, 1981. 
Applicant:  PAUL  H.  LISKEY,  Route  1, 
Box  67,  Keameysville,  WV  25430. 
Representative:  Daniel  B.  Johnson,  4304 
East-West  Highway,  Washington,  DC 
20014.  Applicant  seeks  to  remove 
restrictions  in  the  lead  and  Sub-Nos.  2, 

4,  5,  7,  8  and  9  certificates  to  (1)  broaden 
the  commodity  description  to  “minerals” 
from  lime  marl  in  the  lead,  and  Sub-No. 

2  and  from  agricultural  lime  in  Sub-No. 

8;  to  “chemicals  and  related  products” 
from  spray  materials  and  fertilizer  in 
Sub-No.  2,  from  dry  fertilizer  and  dry 
agricultural  chemicals  in  Sub-No.  5,  and 
from  liquid  fertilizer  and  liquid  fertilizer 
ingredients  in  Sub-No.  7;  to  “food  and 
related  products”  from  apples  and  dried 
fruits  and  grain,  feed,  straw  and  hay  in 
the  lead,  from  stock  foods  and  fruits  in 
Sub-No.  2,  and  from  feed,  feed 
supplements  and  feed  ingredients  in 
Sub-No.  8;  to  “machinery”  from  washing 
machines  in  the  lead;  to  “clay,  concrete, 
glass  or  stone  products”  from  stone  and 
stone  products  and  precast  concrete 
modules  in  Sub-No.  9,  and  from  crushed 
stone  in  Sub-No.  2;  to  "lumber  and  wood 
products”  from  lumber  in  Sub-No.  4;  to 
“pulp,  paper  and  related  products”  from 
empty  bags  in  Sub-No.  2;  to  “metal 
products”  from  silos  in  Sub-No.  2  (2) 
remove  plantsite  limitation  in  Sub-No.  5 
and  replace  Charlestown,  WV  with 
Jefferson  County,  WV,  (3)  change  city  to 
county-wide  authority  (a)  in  the  lead 
from  Western  Port,  MD,  and  Piedmont, 
WV,  to  Garrett  County,  MD  and  Mineral 
County,  WV  from  Winchester  and 
Berryville,  VA,  to  Winchester  and 
Clarke  Counties,  VA;  from  Martinsburg, 
WV,  Hagerstown  and  Frederick,  MD  to 


Berkeley  County,  WV,  and  Washington 
and  Frederick  Counties,  MD  (b)  in  Sub- 
No.  4  from  Pocomoke  City,  MD,  and 
Martinsburg,  WV  to  Worcester  County, 
MD  and  Jefferson  County,  WV  (c)  in 
Sub-No.  7  from  Mt.  Jackson,  VA,  and 
Ranson,  WV,  to  Shenandoah  County, 

VA  and  Jefferson  County,  WV,  (d)  in 
Sub-No.  8  from  Camp  Hill  and  York,  PA 
and  Charlestown,  WV,  to  Cumberland 
and  York  Counties,  PA  and  Jefferson 
County,  WV,  (e)  in  Sub-No.  9  from 
Hagerstown  and  Frederick,  MD,  and 
Martinsburg,  WV,  to  Washington  and 
Frederick  Counties,  MD,  and  Jefferson 
County,  WV,  (4)  remove  exception  of 
Martinsburg,  WV,  from  authority  to 
serve  Berkeley  County,  WV  in  Sub-No.  9 
(5)  remove  restriction  against  brick  and 
commodities  in  bulk  in  Sub-No.  4,  (6) 
remove  restriction  against 
transportation  in  tank  vehicles  and  (7) 
change  one-way  to  radial  authority 
between  various  combination  of  points 
in  the  eastern  portion  of  the  United 
States  in  the  lead,  Sub-Nos.  2, 4,  7, 8  and 
9. 

MC  59014  (Sub-41  )X,  filed  February 

27. 1981,  and  noticed  in  the  FR  on  March 

6. 1981,  republished  as  follows: 
Applicant:  TALLANT  TRANSFER,  INC., 
1341  Second  Avenue,  S.W.,  Hickory,  NC 
28601.  Representative:  Lawrence  E. 
Lindeman,  1032  Pennsylvania  Bldg., 
Pennsylvania  Ave.  &  13th  St.  NW., 
Washington,  DC  20004.  Applicant  seeks 
to  remove  restrictions  in  its  Sub-No.  41X 
certificate  to  broaden  to  county-wide 
authority  its  present  authority  to  serve 
Hickory,  NC  and  points  within  25  miles 
of  Hickory  as  follows:  Points  in 
Alexander,  Burke,  Catawba,  Caldwell, 
Cleveland,  Gaston,  Iredell,  Lincoln, 
McDowell,  Mecklenburg,  Rutherford, 
Watauga,  And  Wilkes  Counties,  NC. 
Following  a  recent  Commission  decision 
declaring  this  type  of  broadening  to  be 
reasonable,  the  Board  has  decided  to 
renotice  this  application  with  respect  to 
the  proposed  expansion  to  County-wide 
service. 

MC  59014  (Sub-41)X,  filed  February 

27. 1981,  and  noticed  in  the  FR  on  March 

6. 1981,  republished  as  follows: 
Applicant:  TALLANT  TRANSFER,  INC., 
1341  Second  Avenue,  S.W.,  Hickory,  NC 
28601.  Representative:  Lawrence  E. 
Lindeman,  1032  Pennsylvania  Bldg., 
Pennsylvania  Ave.  &  13th  St.  NW., 
Washington,  DC  20004.  Applicant  seeks 
to  remove  restrictions  in  its  Sub-No.  41X 
certificate  to  broaden  to  country-wide 
authority  its  present  authority  to  serve 
Hickory,  NC  and  points  within  25  miles 
of  Hickory  as  follows:  points  in 
Alexander,  Burke,  Catawba,  Caldwell, 
Cleveland,  Gaston,  Iredell,  Lincoln, 
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McDowell,  Mecklenburg,  Rutherford, 
Watauga,  and  Wilkes  Counties,  NC. 
Following  a  recent  Commission  decision 
declaring  this  type  of  broadening  to  be 
reasonable,  the  Board  has  decided  to 
renotice  this  application  with  respect  to 
the  proposed  expansion  to  County-wide 
service. 

MC  75406  (Sub-54)X,  filed  May  4, 1980. 
Applicant:  SUPERIOR  FORWARDING 
COMPANY,  INC.,  2600  South  Fourth 
Street,  St.  Louis,  Missouri  63118. 
Representative:  Joseph  E.  Rebman,  314 
North  Broadway,  Suite  1300,  St.  Louis, 
Missouri  63102.  Applicant  seeks  to 
remove  restrictions  from  the  lead  and 
Sub-Nos.  10, 12, 17, 18, 19,  24,  26,  27,  29, 
31,  32.  33,  34,  36,  37,  38.  39,  40,  43,  44.  46, 
49F  and  51F  certificates  to  (1)  broaden 
its  commodity  description  from  general 
commodities  with  exceptions  to 
“general  commodities”  in  the  lead  and 
Sub-Nos.  17, 18,  26,  27,  29  and  31:  from 
general  commodities  with  exceptions  to 
“general  commodities  except  Classes  A 
(  and  B  explosives”  in  its  Sub-Nos.  10, 12. 
19,  24.  32,  33.  34,  36,  37,  38.  39.  40.  43.  44. 
48  and  49F;  from  “agricultural 
insecticides  and  agricultural  fungicides 
and  tree  and  weed  killing  compounds 
(except  commodities  inbulk)”  to 
“chemicals  and  related  products"  in 
Sub-No.  51F;  (2)  authorize  service  at  all 
intermediate  points  in  connection  with 
regular  route  operations  in  AR,  IL.  and 
MO  in  its  lead  and  Sub-Nos.  12  (part  1) 
26.  29,  33.  39.  40.  43  and  49F;  (3) 
authorize  round  trip  authority  in  lieu  of 
one  way  authority  on  its  regular  route  in 
its  Sub-No.  39  certificate;  and  (4)  remove 
“for  purpose  of  joinder  only"  restriction 
in  Sub-No.  29. 

MC  116227  (Sub-20)X,  filed  May  15. 
1981.  Applicant:  POLMAN  TRANSFER. 
INC.,  Route  3,  Box  470,  Wadena,  MN 
56482.  Representative:  Robert  P.  Sack, 
P.O.  Box  6010,  West  St.  Paul.  MN  55118. 
Applicant  seeks  to  remove  restrictions 
in  MC-108523  permit  to  (1)  broaden  the 
commodity  descriptions  from 
prefabricated  buildings,  precut  building 
materials  and  sections,  sectinnalized 
and  panelled  buildings,  pre-cut, 
assembled,  or  partially  assembled  units 
including  fixtures,  building  materials  as 
described  in  Appendix  VI  to  the  report 
in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209,  and  lumber 
and  posts  to  “building  materials,  as 
described  in  Appendix  VI  to  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209;"  and  (2) 
broaden  the  territory  to  between  points 
in  the  United  States,  under  continuing 
contract(s)  with  named  shippers. 

MC  119443  (Sub-43)X,  filed  May  18. 
1981.  Applicant:  P.  E.  KRAMME,  INC., 
Main  Street,  Monroeville,  NJ  08343. 


Representative:  James  W.  Patterson, 

1200  Western  Savings  Bank  Bldg., 
Philadelphia,  PA  19107.  Applicant  seeks 
to  remove  restrictions  from  its  lead  and 
Sub-Nos.  34  and  42F  certificates,  to:  (1) 
broaden  commodity  descriptions  (a) 
from  tetra-ethel  lead,  anti-knock 
compounds,  dyes,  chemicals  and  articles 
and  materials  used  in  connection  with 
tetra-ethel  lead,  anti-knock  compounds, 
dyes,  and  chemicals  to  “chemicals  and 
related  products  and  petroleum  and 
petroleum  products”:  from  empty 
containers  for  tetra-ethel  lead,  anti¬ 
knock  compounds,  dyes,  and  chemicals 
to  “containers”;  from  ethylene 
dibromide  to  “chemicals  and  related 
products”:  and  from  liquid  chocolate, 
liquid  chocolate  coatings,  liquid 
chocolate  liquor,  liquid  cocoa  butter  and 
liquid  vegetable  oil  coatings  to  “food 
and  related  products  and  chemicals  and 
related  products”  in  the  lead  certificate: 
(b)  from  chocolate,  chocolate  products, 
chocolate  liquor,  confectionery  products, 
cocoa  butter,  and  vegetable  oil  to  “food 
and  related  products  and  chemicals  and 
related  products”  in  Sub-No.  34;  and  (c) 
from  chocolate,  chocolate  products, 
chocolate  liquor,  confectioners’  products 
and  cocoa  butter  to  “food  and  related 
products”  in  Sub-No.  42F;  (2)  replace  the 
facilities  limitations  or  specific  point 
authority  with  city  or  county-wide 
authority  as  follows:  (a)  Carneys  Point 
and  Deepwater  point,  NJ,  with  Salem 
County,  NJ,  and  New  Castle  County,  DE; 
Lititz,  Lancaster,  Elizabethtown,  and 
Mount  Joy,  PA,  with  Lancaster  County, 
PA:  Altoona,  PA,  with  Blair  County,  PA; 
Reading,  PA,  with  Berks  County,  PA: 
Hershey,  PA,  with  Dauphin  County,  PA: 
Mansfield,  MA,  with  Bristol  County. 

MA;  Naugatuck,  CT,  with  New  Haven 
County,  CT:  and  Bryan,  OH,  with 
William  County,  OH,  wherever  they 
appear  in  the  lead  certificate:  (b) 
facilities  at  or  near  Elizabethtown,  PA 
and  Hackettstown,  NJ,  with  Lancaster 
County.  PA,  and  Morris  and  Warren 
Counties,  NJ;  facilities  at  or  near  Waco. 
TX,  with  McLennan  County,  TX; 
facilities  at  or  near  Albany,  CA,  and 
Chicago,  IL,  with  Albany.  GA  and 
Chicago,  IL,  wherever  the  appear  in  Sub- 
No.  34;  (3)  expand  its  one-way  authority 
to  radial  authority  between  several 
states  in  the  U.S.;  (4)  remove  the  "in 
bulk,  in  tank  vehicle"  restrictions  in  the 
lead  certificate  and  in  Sub-Nos.  34  and 
42F;  and  (5)  remove  the  “except  com 
products  and  sugar”  restriction  in  Sub- 
No.  42F. 

MC  119765  (Sub-98)X,  filed  May  8, 
1981.  Applicant:  EIGHT  WAY  EXPRESS. 
INC.,  5402  South  27th  St..  Omaha,  NE 
68107.  Representative:  Arlyn  L 
Westergren,  Suite  201  9202  W.  Dodge 


Rd.,  Omaha,  NE  68114.  Applicant  seeks 
to  remove  restrictions  in  its  Sub-Nos.  5, 

8,  22.  38,  44,  46F,  52F,  61F,  64F,  68F,  78F, 
93F  certificates  to  (1)  broaden  the 
commodity  descriptions  from  meats, 
meat  products,  and  articles  distributed 
by  meat  packinghouses,  (except  hides 
and  commodities  in  bulk),  in  Sub-Nos.  5, 
8,  22.  38,  44,  46F.  52F,  76F,  and  93F. 
cheese,  in  Sub-No.  61F,  foodstuffs  in 
Sub-No.  64F,  and  pet  food  ingredients  in 
Sub-No.  68F,  to  “food  and  related 
products”;  (2)  remove  facilities 
limitations  in  all  Subs  and  replace 
citywide  with  countywide  authority,  as 
follows:  (a)  Grand  Island  with  Hall 
County,  NE  (Sub-No.  5):  (b)  Council 
Bluffs  with  Pottawattamie  County,  IA 
(Sub  22);  (c)  National  City  with  E.  St. 
Louis,  IL  (Sub-No.  38);  (d)  Sioux  Falls 
with  Minnehaha  County,  SD  (Sub-No. 
44);  (e)  Grand  Island,  NE  and  Des 
Moines,  Glenwood,  Marshalltown,  and 
Sioux  City  IA  with  Hall  County,  NE  and 
Polk.  Mills,  Marshall  and  Woodbury 
Counties,  IA  (Sub-No.  46F);  (f)  Denison, 
Carroll.  Iowa  Falls,  Sioux  City,  Fort 
Dodge  and  Des  Moines,  IA,  and  Crete 
and  Lincoln.  NE  with  Crawford.  Carroll, 
Hardin,  Woodbury,  Webster  and  Polk 
Counties,  IA  and  Saline  and  Lancaster 
Counties,  NE  (Sub-No.  52F);  (g)  Newman 
Grove  with  Madison  County,  NE  (Sub- 
No.  61F);  (h)  Fort  Dodge,  IA,  Jefferson, 
WI,  and  Sebring,  OH  with  Webster 
County,  IA,  Jefferson  County,  WI  and 
Mahoning  County,  OH  (Sub-No.  68F);  (i) 
Carroll,  Denison,  Iowa  Falls,  Cherokee, 
Des  Moines,  Fort  Dodge,  and  Sioux  City, 
IA  and  Crete  and  Lincoln,  NE  with 
Carroll.  Crawford,  Hardin.  Cherokee, 
Polk,  Webster  and  Woodbury  Counties. 
LA  and  Saline  and  Lancaster  Counties. 
NE  (Sub-No.  76F);  and  (j)  Omaha  with 
Douglas  County,  NE  (Sub-No.  93F);  (3) 
replace  one-way  authority  with  radial 
authority  in  all  Subs,  (4)  remove 
originating  at  and/or  destined  to 
restrictions  wherever  they  appear  in  the 
above  Sub-Nos;  and  (5)  remove  an 
exception  of  AK  and  HI  in  Sub-No.  61F. 

MC  119800  (Sub-7)X,  filed  May  11. 
1981.  Applicant:  PHILLIP  THOMAS 
TRUCKING.  INC.,  P.O.  Box  742, 
Wynnewood,  OK  73098.  Representative: 
T.  M.  Brown,  P.O.  Box  1540,  Edmond, 
OK  73034.  Applicant  seeks  to  remove 
restriction  in  its  lead  and  Sub-Nos.  2F 
and  3F  certificates  to  (1)  broaden  the 
commodity  descriptions  to  “petroleum, 
natural  gas,  and  their  products"  from 
asphalt,  returned  shipments,  and  empty 
asphalt  containers  in  its  lead  certificate, 
from  fuel  oil  in  Sub-No.  2F,  and  from 
asphalt  and  fuel  oil  in  Sub-No.  3F;  (2) 
eliminate  restrictions:  (a)  “in  bulk,  in 
tank  vehicles,  and  in  containers”  in  its 
lead  certifiate,  and  (b)  “in  bulk,  in  tank 
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vehicles”  in  Sub-No.  2F;  (3)  replace 
named  point  authority  with  county-wide 
authority:  (a)  Beckett  and  Wynnewood, 
OK,  and  Princton,  LA.  with  Stephens 
and  Garvin  Counties,  OK,  and  Bossier 
Parish,  LA,  in  the  lead  certificate,  (b) 

Fort  Worth,  TX,  with  Tarrant  County, 

TX,  in  Sub-No.  2F,  and  (c)  Wynnewood, 
Ardmore,  and  Cyril,  OK,  with  Garvin, 
Carter,  and  Caddo  Counties,  OK,  in  Sub- 
No.  3F;  (4)  replace  plantsite  authority 
with  county-wide  authority:  (a)  facilities 
near  Mill  Creek,  OK,  with  Johnston 
County,  OK  in  Sub-No.  2F;  (5)  replace 
points  in  TX  within  250  miles  of  Beckett 
and  Wynnnewood,  OK  and  Princeton, 

LA  in  lead  certificate  with  “points  in  TX 
in,  north,  and  east  of  Brazoria,  Fort 
Bend,  Austin,  Washington,  Lee,  Milam, 
Bell,  Williamson,  Burnett,  Llano,  Mason, 
McCulloch,  Concho,  Tom  Green, 

Sterling,  Glasscock,  Howard,  Martin, 
Dawson,  Terry,  Hockley,  Lamb,  Castro, 
Deaf  Smith,  Oldham,  Moore,  and 
Sherman  Counties,  TX;"  and  (6)  replace 
one-way  authority  with  radial  authority 
between  combinations  of  points  in  OK, 
TX,  AR,  and  LA. 

MC  123392  (Sub-93)X,  filed  May  6, 
1981.  Applicant:  JACK  B.  KELLEY,  INC., 
Route  1,  Box  400,  Amarillo,  TX  79106. 
Representative:  Austin  L.  Hatchell,  P.O. 
Box  2155,  Austin,  TX  78768.  Applicant 
seeks  to  remove  restrictions  in  its  lead 
and  Sub-Nos.  4,  7, 16, 19,  23,  24,  27,  30, 

31,  34,  48,  52,  54,  59,  61,  68,  69,  72,  73,  75, 
80F,  81F,  82F,  83F,  84F,  85F,  and  88F 
certificates  to  (1)  broaden  the 
commodity  descriptions  to 
“commodities  in  bulk"  from  (a)  cryogen 
liquids  {except  liquified  natural  gases,  in 
bulk,  in  cryogenic  trailers)  and 
compressed  gases  {except  cryogenic 
liquids  butane,  propane,  anhydrous 
ammonia  and  sulphur  dixoide),  in  bulk 
in  multi-tubed  tank  trailers,  in  Sub-No. 
31;  (b)  compressed  gases  (except 
cryogenic  liquids,  butane  propane, 
anhydrous  ammonia,  and  compressed 
coal  tar  products  gases  other  than 
hydrogen),  and  cryogenic  nitrogen, 
oxygen,  and  argon  gases,  in  Sub-No.  59; 
(c)  cryogenic  liquids  (except  liquefied 
natural  gases),  in  bulk,  in  tank  vehicles, 
in  Sub-No.  61;  (d)  liquid  oxygen,  liquid 
nitrogen,  and  liquid  argon,  in  tank 
vehicles,  in  Sub-Nos.  69  and  73;  (e) 
liquid  argon,  liquid  nitrogen,  and  liquid 
oxygen,  in  bulk,  in  cryogenic  trailers,  in 
Sub-No.  81F;  and  (f)  liquid  chemicals 
(except  bromine),  in  bulk,  in  tank 
vehicles,  in  Sub-No.  80F;  (2)  remove  the 
“in  bulk”  restriction  in  Sub-Nos.  34,  68, 
72,  85F  and  88F;  (3)  eliminate  “by  use  of 
wrecker  equipment  only”  restriction,  in 
Sub-No.  19;  (4)  eliminate  the  “in  tank 
vehicles"  restriction  in  Sub-Nos.  68  and 
88F  and  the  “in  tank  trailer”  restriction 


in  Sub-No.  85F;  (5)  remove  the  except 
AK  and/or  HI  restrictions  in  lead  and 
Sub-Nos.  4.  7, 16,  23.  72  and  82;  (6) 
remove  plantsite  limitations  in  Sub-Nos. 
4,  72,  and  82,  and  replace  city-wide 
authority  county-wide  authority  as 
folows:  Soncy  and  Exell  with  Moore  and 
Potter  Counties,  TX,  Keyes  with 
Cimarron  County,  OK,  Otis  with  Rush 
County,  KS,  Shiprock  and  Gallup  with 
San  Juan  and  McKinley  Counties,  NM, 
and  Geismar  with  Ascension  Parish,  LA, 
in  the  lead;  Houston  with  Harris  County, 
TX,  in  the  lead  and  Sub-No.  88F; 

Newark  with  Alameda  County,  CA, 

Joliet  with  Will  County,  IL,  and  East 
Rutherford  with  Bergen  County,  NJ,  in 
Sub-No.  16;  La  Porte  with  Harris  County, 
TX,  in  Sub-Nos.  16  and  84F;  Marmet  and 
Belle  with  Kanawha  County,  WV,  in 
Sub-No.  23;  Ft.  Worth  with  Tarrant 
County,  TX,  in  Sub-No.  24;  Henderson 
with  Clark  County,  NV,  Sub-Nos.  24  and 
59;  Amarillo  with  potter  and  Randall 
counties,  TX,  in  Sub-No.  27;  East 
Chicago  with  Lake  County,  IN  and 
Richmond  with  Contra  Costa  County, 

CA  in  Sub-No.  30;  Deer  Park  with  Harris 
County,  TX,  in  Sub-No.  34;  Scott  City 
with  Scott  County,  KS,  in  Sub-No.  52; 
Lima  with  Allen  County,  OH,  and  Ft. 
Dodge  and  Ft.  Madison  with  Webster 
and  Lee  Counties,  LA,  in  Sub-No.  54; 

East  Dubuque  with  Jo  Daviess  County, 
IL,  in  Sub-Nos.  54  and  59;  Clinton  with 
Clinton  County,  LA,  in  Sub-Nos.  54  and 
68;  Lawrence  with  Douglas  County,  KS, 
in  Sub-Nos.  54  and  59;  Calumet  City 
with  Cook  County,  IL,  in  Sub-Nos.  59 
and  68;  East  Alton  and  Peoria,  with 
Madison  and  Peoria  Counties,  IL,  Great 
Falls  and  Missoula  with  Cascade  and 
Missoula  Counties,  MT,  Las  Vegas  and 
Reno  with  Clark  and  Washoe  Counties, 
NV,  Medford  and  Salem  with  Jackson 
and  Marion  Counties,  OR,  Provo,  Orem, 
and  Vernal  with  Utah  and  Uintah 
Counties,  UT,  Kennewick,  Kent, 

Tacoma,  and  Spokane  with  Benton, 

King,  Pierce  and  Spokane  counties,  WA, 
Casper  with  Natrona  County,  WY, 
Phoenix  with  Maricopa  County,  AZ,  and 
Boise  with  Ada  County,  ID,  in  Sub-No. 
59;  Cortez  with  Montezuma  County,  CO, 
in  Sub-No.  85F;  Cameron  with  Cameron 
Parish,  LA,  in  Sub-No.  88F;  Ulysses  with 
Grant  County,  KS.  in  Sub-No.  7;  Wichita 
with  Sedgwick  County,  KS,  in  Sub-No. 
48;  Bushton  with  Rice  County,  KS,  in 
Sub-No.  72;  Waukesha  County,  WI,  in 
Sub-Nos.  73  and  81F;  Odessa  with  Ector 
County,  TX,  in  Sub-No.  88F;  Magnolia 
with  Columbia  Comity,  AR,  in  Sub-No. 
82F;  and  Gonzales  with  Ascension 
Parish,  LA,  in  Sub-No.  84F;  and  (7) 
change  its  one-way  authorities  to  radial 
authorities  between  a  combination  of 


points  in  the  U.S.,  wherever  in  the  above 
named  certificates. 

MC  124679  (Sub-139)X,  filed  May  18, 
1981.  Applicant:  C.  R.  ENGLAND  & 
SONS,  INC.,  975  West  2100  South,  Salt 
Lake  City,  UT  84119.  Representative: 
Robert  H.  Cannon  (same  address  as 
applicant).  Applicant  seeks  to  remove 
restrictions  in  its  Sub-Nos.  17,  34,  35,  50, 
53,  54,  57,  59,  64,  71,  75,  91,  95F,  105F, 
115F,  116F,  and  123F  certificates  to:  (1) 
broaden  the  commodity  description  to 
“such  merchandise  as  is  dealt  in  by 
grocery  and  food  business  houses”  from 
(A)  meats,  meat  products,  and  meat  by¬ 
products  (except  lard  and  lard  contents) 
as  described  in  Section  A  of  Appendix  I 
to  the  Report  and  Descriptions  in  Motor 
Carrier  Certificates,  61  MCC  209  and 
706,  in  vehicles  equipped  with 
mechanical  refrigeration  in  Sub-Nos.  17, 
91,  and  71,  (B)  foodstuffs  (except 
commodities  in  bulk)  equipped  with 
mechanical  refrigeration  in  Sub-Nos.  34, 
35,  54,  57,  59,  64,  75,  95, 105, 115,  and  123; 
“rubber  and  plastic  products”  from  (a) 
aluminum  6heet  plastic  impregnated 
printing  plates,  in  vehicles  equipped 
with  mechanical  refrigeration  in  its  Sub- 
No.  50  and  (b)  rubber  tires  and  materials 
and  supplies  in  the  re-capping  of  tires  in 
its  Sub-No.  53;  “furniture  and  fixtures” 
from  lamps,  lanterns,  lighting  fixtures, 
intercoms,  fans  and  parts  thereof,  in 
Sub-No.  116;  (2)  expand  cities  to  county¬ 
wide  authority:  (a)  Cleveland  and  Salon, 
OH,  to  Cuyahoga  County,  OH,  in  Sub- 
No.  34;  (b)  Gustine,  CA,  to  Merced 
County,  CA,  and  Washington  Court 
House,  OH,  to  Fayette  County,  OH,  in 
Sub-No.  35;  (c)  Salt  Lake  City,  UT  to  Salt 
Lake  County,  UT  in  Sub-No.  50,  (d) 
Muscatine  to  Muscatine  County,  LA,  Salt 
Lake  City  to  Salt  Lake  County,  UT  and 
Ogden  to  Weber  County,  UT  in  Sub-No. 
53,  (e)  Logansport  to  Cass  County,  IN  in 
Sub-No.  59,  (f)  Salt  Lake  City  to  Salt 
Lake  County,  UT  in  Sub-No.  54,  (g)  St. 
Charles  to  Kane  County,  IL,  Rochelle  to 
Ogle  County,  IL,  and  Bradley  to 
Kankakee  County,  IL  in  Sub-No.  91,  (h) 
from  Miami  to  Dade  County,  FL, 
Newport  to  Jackson  County,  AR  and 
Langford  to  Carbon  County,  PA  in  Sub- 
No.  116,  (5)  authorize  radial  service  in 
place  of  existing  one-way  authority 
between  the  counties  named  above  and 
numberous  points  throughout  the  U.S.  in 
Sub-Nos.  17,  34,  35,  50,  53,  54,  57,  59,  64, 
71,  75.  91,  95, 105, 115, 116, 123;  (6)  delete 
the  restriction  limiting  service  to  Milton, 
PA,  for  interchange  purposes  only,  in 
Sub-No.  64;  (7)  remove  plantsite 
facilities  restrictions  in  Sub-Nos.  34,  35, 
59,  91;  (8)  eliminate  the  exceptions  of 
service  to  AK  and  HI  in  Sub-Nos.  50, 95, 
115;  (9)  remove  the  restrictions  limiting 
service  to  the  transportation  of  traffic 
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originating  at  or  destined  to  named 
points  in  Sub-Nos.  34,  35,  54,  59,  64,  71, 

91,  and  105. 

MC 134493  (Sub-7)X,  filed  February 
18, 1981,  previously  noticed  in  the 
Federal  Register  of  March  18, 1981, 
republished  as  follows:  Applicant: 
CHICAGO-ST.  LOUIS  TRANSPORT, 
INC.,  2064  W.  167  St.,  Markham,  IL 
60426.  Representative:  James  C. 

Hardman,  33  N.  LaSalle  St.,  Chicago,  IL 
60602.  Applicant  seeks  to  remove 
restrictions  from  its  Sub-No.  3F 
certificate.  This  Board  previously 
broadened  the  commodity  description 
from  malt  beverages  and  empty 
containers  to  “food  and  related 
products,”  and  authorized  county-wide 
for  city-wide  authority.  Applicant  had 
sought  “lumber,  wood,  metal,  clay, 
concrete,  glass,  stone,  rubber  and  plastic 
products,  pulp  paper  and  related  articles 
and  instruments  and  photographic 
goods”  for  empty  containers  but  was 
denied  this  authority  on  the  assumption 
that  the  containers  could  be  shipped 
under  implied  authority  for  food  and 
related  products.  However,  the  authority 
for  empty  containers  is  independent  of 
food  and  related  products.  Therefore, 
the  Restriction  Removal  Board  has 
decided  to  renotice  this  application  with 
respect  to  the  expansion  of  the  container 
authority.  Notice  is  hereby  given  that 
applicant  seeks  to  expand  the 
commodity  empty  containers  to  the 
aforementioned  description. 

MC  136228  (Sub-44)X,  filed  May  12, 
1981.  Applicant:  LUISI  TRUCK  LINES, 
INC.,  P.O.  Box  “H”,  Milton-Freewater, 
OR  97862.  Representative:  Philip  G. 
Skofstad,  1525  N.E.  Weidler,  Portland, 
OR  97232.  Applicant  seeks  to  remove 
restrictions  in  its  Sub-Nos.  18,  29,  30,  32, 
36F,  37F,  38F,  and  41F  certificates  to  (1) 
broaden  the  commodity  description  in 
Sub-Nos.  18,  29,  30,  36F,  37F,  and  41F  to 
“food  and  related  products”  from  fresh 
hanging  meat  in  Sub-No.  18,  from 
hanging  beef  carcasses,  fresh  and  frozen 
meat  and  canned  vegetables  in  Sub-No. 
29,  from  canned  goods,  frozen  food, 
wine  and  malt  beverages  in  Sub-No.  30, 
from  frozen  fruits  and  frozen  vegetables 
in  Sub-No.  36F,  from  frozen  fruits  and 
frozen  vegetables  in  Sub-No.  37F  and 
from  beer  and  wine  in  Sub-No.  41F;  (2) 
change  city-wide  to  county-wide 
authority:  Spokane  County,  WA  for 
Spokane,  WA  Humboldt  County,  CA  for 
Eureka,  CA,  Los  Angeles  County,  CA  for 
Los  Angeles,  CA,  San  Francisco  County, 
CA  for  San  Francisco,  CA,  Alameda 
County,  CA  for  San  Leandro,  CA,  and 
Santa  Clara  County,  CA  for  San  Jose, 
CA  in  Sub-No.  18;  Spokane  County,  WA 
for  Spokane,  WA,  Multnomah  County, 
OR  for  Portland,  OR,  Lane  County,  OR 


for  Eugene,  OR,  Jackson  County,  OR  for 
Medford,  OR,  Marion  County,  OR  for 
Sublimity,  OR,  Umatilla  County,  OR  for 
Milton-Freewater,  OR,  and  Walla  Walla 
County,  WA  for  Walla  Walla,  WA  in 
Sub-No.  29;  Malheur  County,  OR  for 
Nyssa,  OR,  Umatilla  County,  OR  for 
Pendleton,  OR,  and  Union  County,  OR 
for  La  Grande,  OR  in  Sub-No.  30; 

Umatilla  County,  OR  for  Milton- 
Freewater,  OR  and  Walla  Walla  County, 
WA  for  Walla  Walla,  WA  in  Sub-No. 

36F;  Umatilla  County,  OR  for  Weston, 

OR  and  Walla  Walla  County,  WA  for 
Walla  Walla,  WA  in  Sub-No.  37F; 
Multnomah  County,  OR  for  Portland, 

OR,  Clark  County,  WA  for  Vancouver, 
WA,  Walla  Walla  County,  WA  for 
Walla  Walla,  WA,  Benton  County,  WA 
for  Kennewick,  WA  and  Asotin  County, 
WA  for  Clarkston,  WA,  in  Sub-No.  41F; 
(3)  expand  one-way  to  radial  authority 
between  (a)  Spokane  County,  WA,  and, 
Humboldt,  Los  Angeles,  San  Francisco, 
Alameda,  and  Santa  Clara  Counties, 

CA,  in  Sub-No.  18;  (b)  Spokane  County, 
WA,  and  Multnomah,  Lane,  Jackson, 
and  Marion  Counties,  OR,  and  Umatilla 
County,  OR,  and,  Walla  Walla  County, 
WA,  in  Sub-No.  29;  (c)  Los  Angeles, 
Orange,  Riverside,  Kern,  Fresno, 

Madera,  Merced,  Stanislaus,  San 
Joaquin,  Santa  Clara,  Sacramento,  San 
Benito,  San  Francisco,  and  Napa 
Counties,  CA,  and,  points  in  Malheur, 
Umatilla  and  Union  Counties,  OR,  in 
Sub-No.  30;  (d)  Walla  Walla  County, 
WA,  and,  points  in  AZ,  CA,  NV,  and 
OR,  in  Sub-No.  32;  (e)  Walla  Walla 
County,  WA,  and,  points  in  OR  and  WA, 
in  Sub-No.  38F;  and  (f)  Multnomah 
County,  OR,  Clark  County,  WA,  points 
in  CA,  and,  Walla  Walla,  Benton,  and 
Asotin  Counties,  WA,  in  Sub-No.  41F;  (4) 
eliminate  the  facilities  limitation  in  Sub- 
Nos.  30,  32,  and  38F;  and  (5)  remove  the 
restrictions:  (a)  in  boxes  in  Sub-No.  29; 
(b)  originating  at  and  destined  to  in  Sub- 
Nos.  30  and  32;  and  (c)  in  bulk,  in  tank 
vehicles  in  Sub-Nos.  32,  38F,  and  41F. 

MC  136782  (Sub-33)X,  filed  April  16, 
1981,  previously  noticed  in  the  Federal 
Register  of  May  1, 1981,  republished  as 
corrected  this  issue.  Applicant:  RA.N. 
TRUCKING  COMPANY,  P.O.  Box  128, 
Eau  Claire,  PA  16030.  Representative: 
Thomas  M.  O'Brien,  10  S.  LaSalle  Street, 
Suite  1600,  Chicago,  IL  60603.  Applicant 
seeks  to  remove  retrictions  in  its  Sub- 
Nos.  16F,  18F,  and  24F  certificates  to  (1) 
broaden  the  commodity  descriptions 
from  (a)  meats,  meat  products,  meat  by¬ 
products  and  articles  distributed  by 
meat-packing  houses  to  “food  and 
related  products”  Sub-No.  16;  (b)  plastic 
and  plastic  articles  to  “rubber  and 
plastic  products"  in  Sub-No.  18;  (c) 
general  commodities  (with  exceptions) 


to  “general  commodities  (except  classes 
A  and  B  explosives)”  in  Sub-No.  24;  (2) 
remove  the  restrictions  “except 
commodities  in  bulk"  in  Sub-Nos.  16  and 
18;  (3)  eliminate  the  orginating  at  or 
destined  to  facilities  restriction  in  Sub- 
No.  16;  (4)  expand  facilities  authority  to 
county-wide  authority:  from  Waterford, 
PA,  to  Erie  County,  PA,  in  Sub-No.  16; 
and  (5)  allow  radial  service  in  place  of 
existing  one-way  authority  (a)  between 
Brooklyn,  NY,  and  points  in  OH,  PA,  IN 
and  IL  in  Sub-No.  18;  (b)  between  Erie 
County,  PA,  and  points  in  CT,  DE,  MD, 
MI,  IL,  IN.  KY,  MA,  NJ,  OH,  RI,  VA,  WI 
and  DC,  in  Sub-No.  16.  The  purpose  of 
this  republication  is  to  add  (5)(b)  to 
reflect  radial  authority  between  named 
points  in  Sub-No.  16. 

MC  149052  (Sub-3)X,  filed  May  15, 
1981.  Applicant:  FIRST  FLIGHT  AIR 
CHARTER,  INC.,  P.O.  Box  371,  Romulus, 
MI  48174.  Representative:  William  B. 
Elmer,  624  Third  Street,  Traverse  City, 
MI  49684.  Applicant  seeks  to  remove 
restrictions  from  its  Sub-Nos.  1  and  2 
certificates,  to:  (1)  in  Sub-No.  1,  change 
the  general  commodity  description  to 
eliminate  the  usual  exceptions,  except 
classes  A  and  B  explosives,  change  the 
airport  restrictions  at  Detroit  and 
Ypsilanti,  MI  to  Detroit,  MI,  and  the 
O'Hare  Airport  and  Midway  Airport 
Chicago  restrictions  to  Chicago,  IL,  and 
remove  the  restrictions  against  service 
to  intermediate  points  in  the  described 
regular  routes  to  allow  service  at  all 
intermediate  points;  (2)  in  Sub-No.  2, 
change  the  airport  restrictions  at 
Romulus,  MI  and  Ypsilanti,  MI  to 
Detroit,  MI,  the  Toledo  Airport 
restriction  to  Lucas  County,  OH,  the 
Greater  Pittsburgh  Airport  to 
Alleghaney  County,  PA,  and  the 
Cleveland  Hopkins  Airport  to  Cuyahoga 
County,  OH. 

[FR  Doc.  81-16422  Filed  6-1-81;  8:46  am] 

BILUNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Attorney  General 

Attorney  General’s  Task  Force  on 
Violent  Crime;  Meeting 

The  Attorney  General’s  Task  Force  on 
Violent  Crime  will  meet  from  9:30  a.m. 
until  5:00  p.m.  on  June  17, 1981  in  the 
Waldorf  Ballroom  of  the  Conrad  Hilton 
Hotel,  720  South  Michigan  Avenue, 
Chicago,  Illinois  and  from  9:30  a.m.  until 
5:00  p.m.  on  June  18, 1981,  in  the 
Exposition  Center  Room  of  the  Hyatt 
Regency  Hotel,  Fairlane  Town  Center, 
Dearborn,  Michigan. 
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During  the  morning  of  June  17,  the 
Task  Force  will  conclude  its 
consideration  of  Phase  I — how  the 
federal  government  could  do  more  to 
combat  violent  crime  within  present 
statutory  authority  and  resource 
allocations.  In  the  afternoon  public  , 
testimony  will  be  taken  on  a  wide  range 
of  criminal  justice  issues  including  the 
problems  of  juvenile  violence. 

Public  testimony  will  again  be  taken 
on  June  18  on  a  wide  range  of  criminal 
justice  issues,  with  special  emphasis  on 
the  use  of  guns  in  the  commission  of 
violent  crimes. 

The  meetings  will  be  open  to  the 
public.  Approximately  200  seats  will  be 
available  for  the  public  and  media 
representatives  on  a  first-come  first- 
served  basis.  Persons  interested  in 
testifying  or  with  inquiries  should 
contact  the  Committee  Management 
Liaison  Officer,  Attorney  General’s  Task 
Force  on  Violent  Crime,  U.S. 

Department  of  Justice,  Room  4418, 
Washington,  D.C.  20530  {telephone 
number  202/633-1617). 

Jeffrey  Harris, 

Executive  Director. 

|KK  Dot.  81-16429  Filed  6-1-81;  8:45  am] 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  Ending  of  Extended  Benefit 
Period  in  the  State  of  Delaware 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Delaware,  effective  on  May  30, 1981. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Extended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a  State 
or  the  nation,  to  furnish  up  to  13  weeks 
of  extended  unemployment  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
laws.  The  Act  is  implemented  by  State 
unemployment  compensation  laws  and 
by  Part  615  of  Title  20  of  the  Code  of 
Federal  Regulations  (20  CFR  Part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 


which  is  triggered  “on”  when  the  rate  of 
insured  unemployment  in  the  State  or  in 
all  States  collectively  reaches  the  State 
or  National  trigger  rates  set  in  the  Act 
and  the  State  laws.  20  CFR  615.12. 
During  an  Extended  Benefit  Period 
individuals  are  eligible  for  a  maximum 
of  up  to  13  weeks  of  benefits,  but  the 
total  of  Extended  Benefits  and  regular 
benefits  together  may  not  exceed  39 
weeks. 

The  Act  and  the  State  unemploment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  “off’  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rates  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Delaware  on 
July  20, 1980,  and  has  now  triggered  off. 

Determination  of  “off  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  of  Delaware  has 
determined,  in  accordance  with  the 
State  law  and  20  CFR  615.12(e),  that  the 
rate  of  insured  unemployment  in  the 
State  for  the  period  consisting  of  the 
week  ending  on  May  9, 1981,  and  the 
immediately  preceding  twelve  weeks, 
fell  below  the  State  trigger  rate,  so  that 
for  that  week  there  was  an  “off* 
indicator  in  that  State. 

Therefore,  the  Extended  Benefit 
Period  in  that  State  terminated  with  the 
week  ending  on  May  30, 1981. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  end  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual’s  right  to  Extended 
Benefits.  20  CFR  615.13(d)(3). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  of  Delaware  should  contact  the 
nearest  State  Employment  Office  of  the 
Delaware  Department  of  Labor  in  their 
locality. 

Signed  at  Washington,  D.C.,  on  May  28, 
1981. 

Albert  Angrisam 

Assistant  Secretary  for  Employment  and 
Training. 

1FR  Doc.  81-16417  Filed  8-1-81;  (M5  am] 

SILLING  CODE  4510-36-IW 


Occupational  Safety  and  Health 
Administration 

Arizona  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator-OSHA)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 

On  October  29, 1974,  notice  was 
published  in  the  Federal  Register  (39  FR 
39037)  of  the  approval  of  the  Arizona 
plan  and  the  adoption  of  Subpart  CC  to 
Part  1952  containing  the  decision. 

The  Arizona  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  after  public  hearing.  Section 
1953.20  provides  that  where  “  *  *  *  any 
alteration  in  the  Federal  program  could 
have  an  adverse  impact  on  the  ‘at  least 
as  effective  as’  status  of  the  State 
Program,  a  program  change  supplement 
to  a  State  plan  shall  be  required.”  In 
response  to  Federal  Standards  changes, 
the  State  has  submitted  by  letter,  with 
attachments,  dated  November  17, 1980, 
from  Larry  Etchechury,  Director,  to 
Gabriel  J.  Gillotti,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  State  standards  reflecting  all 
Federal  standards  changes  for  29  CFR 
Parts  1910, 1926,  and  1928,  as  published 
in  the  Federal  Register  from  November 
1, 1977  to  and  including  FR  Vol.  45,  No. 

39  dated  February  26, 1980.  These 
standards,  which  are  contained  in  the 
Arizona  Occupational  Safety  and  Health 
Standards,  Arizona  construction  safety 
and  health  regulations,  and  Arizona 
occupational  standards  for  agriculture 
were  adopted  after  public  hearings  and 
the  resolution  adopted  by  the  Industrial 
Commission  of  Arizona,  Division  of 
Occupational  Safety  and  Health, 
pursuant  to  the  Arizona  Occupational 
Safety  and  Health  Act  of  1972. 

2.  Decision.  Having  reviewed  the 
State  standards  in  comparison  to  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  with 
the  exception  of  the  Maritime  standards 
of  29  CFR  1910.13  through  1910.16  (the 
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State  Plan  does  not  cover  Maritime), 
and  accordingly  should  be  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator — OSHA,  450 
Golden  Gate  Avenue,  San  Francisco,  CA 
94102;  Director,  Division  of 
Occupational  Safety  and  Health,  1524 
West  Adams,  Phoenix,  AZ  85007;  and 
Federal  and  State  Operations,  Room  N- 
3613,  200  Constitution  Avenue, 
Washington,  D.C.  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Arizona  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator — OSHA’s  approval 
effective  upon  publication  for  the 
following  reasons; 

1.  The  standards  are  identical  to  the 
Federal  Standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  Standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  comment  would 
be  unnecessary. 

This  decision  is  effective  June  2, 1981. 

(Sec.  18.  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  San  Francisco,  California,  this 
27th  day  of  February  1981. 

Gabriel ).  Gillotti, 

Regional  A  dministrator. 

[FR  Doc.  81-16416  Filed  6-1-81;  8:45  amj 
BILLING  CODE  4510-26-M 


Office  of  Pension  and  Welfare  Benefit 
Programs 

[Prohibited  Transaction  Exemption  81-40; 
Exemption  Application  No.  D-509] 

Exemption  From  the  Prohibitions  for  a 
Certain  Transaction  Involving  the 
Fireman’s  Fund  American  Incentive 
Savings  and  Supplemental  Retirement 
Plan  and  Trust  Located  in  San 
Francisco,  Calif. 

AGENCY:  Department  of  Labor. 

ACTION:  Grant  of  Individual  Exemption. 

summary:  This  exemption  exempts  the 
sale  to  the  Fireman's  Fund  American 
Incentive  Savings  and  Supplemental 
Retirement  Plan  and  Trust  (the  Plan)  of 


a  $1,000,000  negotiable  certificate  of 
deposit  by  Wells  Fargo  Bank  (the  Bank), 
a  party  in  interest. 
effective  date:  This  exemption  is 
effective  March  31, 1975. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ivan  Strasfeld  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 

Department  of  Labor,  200  Constitution 
Avenue,  NW„  Washington,  D.C.  20216. 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

February  10, 1981,  notice  was  published 
in  the  Federal  Register  (46  FR  11728)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
for  the  transaction  described  in  an 
application  filed  by  the  Bank.  The  notice 
set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  The 
applicant  has  represented  that  it  has 
complied  with  the  requirements  of  the 
notice  to  interested  persons  as  set  forth 
in  the  notice  of  pendency  of  the 
proposed  exemption.  No  public 
comments  were  received  by  the 
Department. 

This  application  was  filed  with  both 
the  Department  and  the  Internal 
Revenue  Service.  However,  the  notice  of 
pendency  was  issued  and  the  exemption 
is  being  granted  solely  by  the 
Department  because,  effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 


plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act  nor  does  the  fact  the  transaction 
is  the  subject  of  an  exemption  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  and  section  4975(c)(1) 

(E)  and  (F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  effective  March  31, 
1975  to  the  sale  of  a  $1,000,000  Citibank 
certificate  of  deposit  by  the  Bank  for  the 
amount  of  $999,486.80  plus  accrued 
interest  to  the  Plan,  provided  that 
amount  was  not  more  than  the  fair 
market  value  of  the  certificate  of  deposit 
at  the  time  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
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contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  26th  day 
of  May.  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor 
|FR  Doc.  81-18363  Filed  6-1-81;  8:45  amj 

BILLING  CODE  4510-29-M 

[Prohibited  Transaction  Exemption  81-42; 
Exemption  Application  No.  D-2152] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Utah  Carpenters  and  Cement  Masons’ 
Vacation  Trust  Fund,  Located  in  Sait 
Lake  City,  Utah 

agency:  Department  of  Labor. 
action:  Grant  of  Individual  Exemption. 

summary:  This  exemption  permits  the 
transfer  of  certain  forfeited  funds  from 
the  Utah  Carpenters  and  Cement 
Masons’  Vacation  Trust  Fund  (the 
Vacation  Plan)  to  the  Utah  Carpenters 
and  Cement  Masons'  Health  and 
Welfare  Trust  Fund  (the  Welfare  Plan). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  ]an  Broady  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D  C.  20216.  (202)  523-722 2.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 
March  24. 1981,  notice  was  published  in 
the  Federal  Register  (46  FR 18416}  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  for  a  transaction  described  in 
an  application  filed  on  behalf  of  the 
Vacation  Plan.  The  notice  sets  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition,  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the  notice 


and  an  accompanying  letter  have  been 
provided  to  all  interested  persons  so  as 
to  comply  with  the  notification 
requirements  set  forth  in  the  notice  of 
pendency.  No  public  comments  and  no 
requests  for  a  hearing  were  received  by 
the  Department. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act.  These  provisions  include  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(a),  406  (b)(1)  and  (b)(3)  of  the  Act, 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  including  statutory 
or  administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  or 
transitional  rule  is  not  dispositive  of 
whether  the  transaction  is,  in  fact,  a 
prohibited  transaction.. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Vacation 
Plan,  the  Welfare  Plan  and  of  their 
participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Vacation  Plan  and  the  Welfare  Plan. 

Accordingly  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  transfer  by  the  Vacation  Plan  to  the 
Welfare  Plan  of  uncommitted  reserves 
in  the  amount  of  approximately  $77,000, 
together  with  any  additional  forfeitures 
which  may  accrue  to  the  Vacation  Plan 
due  to  the  termination  of  that  plan. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 


material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D  C.,  this  26th  day 
of  May,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-16381  Filed  6-1-81: 8:45  wn| 

BILLING  CODE  4510-29-M 


[Prohibited  Transaction  (exemption  81-41; 
Exemption  Application  'No.  10-18911 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Rochester  Internal  Medicine 
Professional  Association  Employees 
Retirement  Plan  Located  in  Rochester, 
New  Hampshire 

agency:  Department  of  Labor. 

ACTION:  Grant  of  Individual  Exemption. 

summary:  This  exemption  permits  the 
sale  of  a  parcel  of  unimproved  real 
property  (the  Property)  by  the  Rochester 
internal  Medicine  Professional 
Association  Retirement  Plan  (the  Plan) 
to  Peter  M.  Ejarque  (Ejarque),  a  party  in 
interest  with  respect  to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  David  Stander  of  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW„  Washington, 
D.C.  20216,  (202)  523-48881  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  April 
10, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  21496)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  for  the  above- 
described  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
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submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the  notice 
was  distributed  to  interested  persons  as 
required  in  the  notice  of  pendency.  No 
public  comments  and  no  requests  for  a 
hearing  were  received  by  the 
Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  die  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 


Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  7&-1  (40  FR  18471, 

April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  the  Property  by  the  Plan  to 
Ejarque  for  $20,100.00  provided  that  this 
amounts  not  less  than  the  fair  market 
value  of  the  Property  at  the  date  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D.C.,  this  26th  day 
of  May  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Deportment  of  Labor. 

[FR  Doc.  81-16366  Filed  6-1-81;  8.46  am) 

BILLING  CODE  45T0-29-U 

[Prohibited  Transaction  Exemption  81-43; 
Exemption  Application  No.  D-2444] 

Exemption  From  the  Prohibitions  for  a 
Certain  Transactions  Involving 
Scudder,  Stevens  &  Clark  and  Related 
Organizations  Located  in  New  York, 
New  York,  and  Several  Other  Cities 

agency:  Department  of  Labor. 
action:  Grant  of  Individual  Exemption. 

summary:  This  exemption  exempts  the 
investment  of  plan  assets  on  behalf  of 
employee  benefit  plans  with  respect  to 
which  Scudder,  Stevens  &  Clark  or  any 
related  organization  (the  Applicants)  is 
a  fiduciary,  by  the  Applicants  in  a 
venture  capital  company  that  receives 
investment  advisory  services  from 
Applicants. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  D.  Gold  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 
Department  of  Labor,  200  Constitution 


Avenue,  NW,  Washington,  D.C.  20216, 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On  April 
3, 1981,  notice  was  published  in  the 
Federal  Register  (46  FR  20333)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  of  the  Code,  for  the 
Applicants’  investment  of  plan  assets  on 
behalf  of  employee  benefit  plans  with 
respect  to  which  any  Applicant  is  a 
fiduciary  in  a  venture  capital  company 
that  receives  investment  advisory 
services  from  the  Applicants.  The 
Applicants  are  Scudder,  Stevens  & 

Clark;  Scudder,  Stevens  &  Clark,  Inc.  of 
Chicago,  Illinois;  Scudder,  Stevens  & 
Clark  Incorporated  of  Los  Angeles  and 
San  Francisco,  California;  Scudder, 
Stevens  &  Clark  Ltd.  of  Toronto, 

Ontario,  Canada;  and  Scudder  Realty 
Advisors,  Inc.  of  Los  Angeles, 

California.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the 
notification  requirements  set  forth  in  the 
notice  of  pendency  have  been  complied 
with.  * 

The  Applicants  have  requested 
clarification  of  condition  number  6  of 
the  proposed  exemption,  which  required 
certain  authorizations  by  and 
notifications  to  a  plan  fiduciary  with 
respect  to  the  client  plan,  who  is 
independent  of  each  of  the  Applicants 
and  has  no  financial  interest  in  these 
investments.  The  Applicants  note  that  a 
plan  fiduciary  may  be  independent  of 
the  Applicants,  but,  nevertheless  have  a 
financial  interest  in  the  proposed 
investment  by  virtue  of  being  a  plan 
participant  or  beneficiary.  It  is  the 
Department’s  intent  that  the  plan 
fiduciary’s  independence  stem  from  both 
his  or  her  financial  dissociation  from  the 
Applicants  and  the  Applicants’ 
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nonparticipation  in  the  selection  or 
designation  of  the  fiduciary.  In  view  of 
this  explanation  of  the  use  of  the  terra 
independent  in  this  exemption,  the 
Department  has  simplified  the  first  * 
clause  of  condition  6  of  the  exemption. 

No  requests  for  a  hearing  were  received 
by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act:  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 


(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  408  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  of  the  Code,  shall  not  apply  to 
the  investment  by  Applicants  of  the 
assets  of  an  employee  benefit  plan  with 
respect  to  which  one  or  more  of  the 
Applicants  is  a  fiduciary  within  the 
meaning  of  section  3(21)  of  the  Act 
(client-plan),  in  a  venture  capital 
company:  (a)  That  meets  the  conditions 
set  forth  in  proposed  regulation  29  CFR 
2550  401(b-l(e)(l)(ii)  (qualifying  venture 
capital  company)  and  (b)  that  receives 
investment  advisory  services  from  any 
one  or  more  of  the  Applicants:  Provided 
that  the  following  conditions  are  met: 

1.  Neither  Applicants  (collectively  or 
individually)  nor  their  shareholders, 
partners  or  employees  are  officers, 
directors  or  general  partners  of  any 
qualifying  venture  capital  company  in 
which  Applicants  invest  assets  of  a 
client-plan. 

2.  The  services  provided  to  the 
qualifying  venture  capital  company  by 
any  one  of  the  Applicants  are  limited  to 
investment  advisory  services,  including 
but  not  necessarily  limited  to: 

(a)  Providing  managers  of  the 
company  with  direct  access  to 
Applicants’  research,  personnel  and 
other  professional  resources; 

(b)  Referring  appropriate  investment 
opportunities  for  consideration  by  the 
company, 

(c)  Advising  the  company  on 
management  of  cash  and  money  market 
instruments; 

(d)  Advising  the  company  on  general 
economic  conditions;  and 

(e)  Advising  the  company  on 
developments  in  industries  identified  by 
the  company. 

3.  No  sales  commission  is  paid  by  the 
client-plan  in  connection  with  the 
purchase  of  any  interest  in  the 
qualifying  venture  capital  company. 

4.  The  client-plan  does  not  pay  a 
redemption  fee  or  penalty  in  connection 
with  the  resale  of  its  interests  in  the 
qualifying  venture  capital  company  to 
that  company. 

5.  The  client-plan  does  nor  pay  to  any 
of  the  Applicants  an  investment 
management  fee,  investment  advisory 
fee  or  similar  fee  with  respect  to  the 
plan  assets  invested  in  the  qualifying 
venture  capital  company  that  receives 
services  from  any  one  of  the  Applicants. 
This  condition  shall  not  preclude 


payment  by  the  venture  capital 
company  to  any  of  the  Applicants  of 
invesment  advisory  fees.  If,  during  any 
fee  period  for  whch  the  client-plan  has 
prepaid  its  investment  management, 
investment  advisory  or  similar  fee,  the 
client-plan  invests  in  a  qualifying 
venture  capital  company  that  receives 
services  from  any  of  the  Applicants,  the 
requirements  of  this  condition  shall  be 
deemed  met  with  respect  to  such 
prepaid  fee  if,  by  a  method  reasonably 
designed  to  accomplish  the  same,  the 
amount  of  the  prepaid  fee  that 
constitutes  the  fee  with  respect  to  the 
plan  assets  invested  in  such  company 

(a)  is  anticipated  and  subtracted  from 
the  prepaid  fee  at  the  time  of  payment  of 
such  fee,  (b)  is  returned  to  the  client- 
plan  no  later  than  during  the 
immediately  following  fee  period,  or  (c) 
is  offset  against  the  prepaid  fee  due  for  a 
fee  period  not  later  than  the  second  fee 
period  subsequent  to  the  investment. 

6.  A  fiduciary  with  respect  to  the 
client-plan,  who  is  independent  of  each 
of  the  Applicants: 

(a)  Authorizes  the  investments  of  the 
client-plan’s  assets  in  qualifying  venture 
capital  companies  generally: 

(b)  Receives  an  offering  memorandum 
describing  material  information  about 
the  qualifying  venture  capital  company 
in  which  Applicants  will  invest  the 
client-plan’s  assets,  including  a 
description  of  the  services  to  be 
rendered  by  Applicants  fo  the  company 
and  the  compensation  to  be  received  by 
Applicants  therefor; 

(c)  Approves  in  writing  any  fee 
differential  (i.e.  the  fee  to  be  received  by 
Applicants  for  services  to  be  rendered  to 
the  qualifying  venture  capital  company 
attributable  to  the  client-plan’s 
investment,  less  the  investment 
management  fee  otherwise  payable  to 
Applicants  in  connection  with  the 
management  of  those  assets)  to  be 
earned  by  Applicants  by  reason  of  the 
investment; 

(d)  Is  thereafter  notified  of  any 
proposed  change  in  fees  to  be  paid  by 
the  qualifying  venture  capital  company 
to  Applicants  and  approves  in  witing 
any  fee  differential  resulting  therefrom; 
and 

(e)  Receives  timely  periodic 
statements  concerning  the  performance 
of  the  venture  capital  company, 
including  an  audited  annual  report  by  an 
independent  public  accounting  firm  as 
well  as  such  other  information  as  the 
fiduciary  may  reasonably  request 
concerning  the  operations  and 
investments  of  the  venture  capital 
company. 

(f)  Receives  a  copy  of  the  notice  of 
pendency  and  this  exemption  prior  to 
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any  investment  by  the  Applicants  of  the 
client-plan  assets  in  a  venture  capital 
company. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C.,  this  27th  day 
of  May  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc  81-16367  Filed  6-1-81;  8:45  am] 

BILUNG  CODE  4510-29-M 


[Application  No.  0-1412] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Carpenters 
Pension  Trust  for  Southern  California 
Located  in  Los  Angeles,  Calif. 

AGENCY:  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  retroactively  and  prospectively 
the  leasing  of  office  space  by  the 
Carpenters  Pension  Trust  for  Southern 
California  (the  Trust)  the  American 
Benefit  Plan  Administrators,  Inc. 

(ABPA),  the  Martin  Segal  Company,  Inc. 
(Segal)  and  Bernard  Kotkin  Co.  (Kotkin), 
all  of  whom  are  parties  in  interest  in 
relation  to  the  Trust.  The  proposed 
exemption,  if  granted,  would  affect  the 
trustees,  participants  and  beneficiaries 
of  the  Trust,  ABPA,  Segal,  Kotkin  and 
other  persons  participating  in  the 
transaction. 

date:  Written  comments  must  be 
received  by  the  Department  on  or  before 
July  17, 1981. 

effective  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  from  January  1, 1975. 
address:  All  written  comments  (at  least 
three  copies)  should  be  sent  to  the 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  G- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-1412.  The  application  for  exemption 
and  the  comments  received  will  be 


available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  of  the  Act  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  filed  on 
behalf  of  the  Trust,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Trust  is  a  multiemployer, 
jointly-trusteed,  defined  benefit  plan, 
with  approximately  47,000  participants. 
As  of  the  end  of  1978,  the  Trust  had  total 
assets  of  approximately  $314,500,000. 
Included  among  the  Trust's  assets  are 
three  office  buildings  in  Los  Angeles:  500 
S.  Virgil  Avenue  (the  500  Building);  520 
S.  Virgil  Avenue  (the  520  Building);  and 
2999  W.  Sixth  Street  (the  Sixth  Street 
Building).  These  properties,  together 
with  some  subsidiary  properties  also 
owned  by  the  Trust,  comprise  an  entire 
city  block  which  is  zoned  to  permit  high 
rise  development.  The  cost  basis  of  all 
these  properties  is  $4,104,241, 
representing  approximately  1.2  percent 
of  the  Trust’s  assets  as  of  December 
197a 

2.  Since  May  1, 1973,  the  Trust  has 
utilized  the  services  of  Moran 
Management  Corporation  (Moran)  to 
manage  the  properties.  Moran  has  been 
engaged  in  property  management  for 
seventeen  years  and  manages  a  number 
of  other  properties  for  clients  unrelated 


to  the  Trust.  Among  the  services  which 
Moran  provides  to  the  Trust  are 
determination  of  appropriate  rental 
rates  for  the  properties  based  upon 
comparable  rates  in  the  area  and  the 
negotiation  of  new  leases  and  renewals 
of  existing  leases,  subject  to  the 
approval  of  the  Trustees  of  the  Trust. 

3.  The  Trust  has  leased  space  in  all 
three  buildings  to  unrelated  tenants  and 
to  three  entities  which  provide  services 
to  the  Trust.  ABPA  is  the  contract  plan 
administrator  of  the  Trust  Segal 
provides  actuarial  services  to  the  Trust 
and  Kotkin  provides  accounting 
services.  The  Trust  began  leasing  space 
in  the  520  Building  to  ABPA  in  1966,  and 
has  modified  and  added  to  that  lease 
subsequent  to  July  1, 1974  so  that  ABPA 
is  new  leasing  portions  of  the  520 
Building  and  of  the  500  Building  and  all 
of  the  Sixth  Street  Building.  In  1967  the 
Trust  began  leasing  space  in  the  520 
Building  to  Kotkin  and  to  Segal.  Each 
lease  has  been  renewed  and  additional 
space  added  thereto  which  has  resulted 
in  substantial  changes  from  the  property 
leased  prior  to  July  1, 1974.  Kotkin  and 
Segal  are  parties  in  interest  by  reason  of 
being  service  providers  to  the  Trust. 
ABPA  is  a  service  provider  and 
contributing  employer  to  the  Trust. 

While  ABPA  may  be  a  fiduciary  of  the 
Trust  with  regard  to  its  activities  as 
contract  plan  administrator  of  the  Trust, 
it  has  no  investment  authority  or 
discretion  with  respect  to  the  subject 
matter  of  this  exemption  application. 
Neither  Segal  nor  Kotkin,  is  a  fiduciary 
of  the  Trust. 

4.  Moran  has  represented  that  the 
rental  rates  charged  to  all  tenants  in  the 
three  buildings  were  consistent  with 
rates  charged  for  comparable  space  in 
the  area  at  the  time  the  tenant’s  lease 
was  entered  into.  Moran  has  also  stated 
that  it  endeavors  to  lease  space  to 
service  providers  and  to  unrelated 
tenants  on  an  impartial  basis  in 
accordance  with  market  rentals  for 
comparable  space  in  the  area.  The  terms 
of  the  leases  to  ABPA,  Kotkin  and  Segal 
are  essentially  identical  to  the  terms  of 
leases  to  unrelated  tenants.  Further, 
Moran  represents  that  it  has  no 
relationship  to  ABPA,  Segal  or  Kotkin. 
The  applicant  states  that  decisions 
regarding  any  future  leasing 
transactions  with  ABPA,  Segal  or  Kotkin 
will  continue  to  be  made  based  upon 
consideration  of  the  recommendation  of 
Moran  or  a  comparable  successor 
property  manager  which  is  independent 
of  the  service  providers  involved  in  the 
leasing  transaction. 

5.  The  applicant  represents  that  the 
lease  transaction  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
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because:  (1)  the  terms  of  the 
transactions  can  be  determined  easily 
from  the  lease  documents  and  the 
progress  of  the  lease  transactions  may 
be  monitored  readily  from  the  Trust’s 
records;  (2)  the  transactions  involve  a 
small  percentage  of  Trust  assets;  (3)  the 
Trust  is  not  required  to  pay  any 
commissions  in  connection  with  the 
leases  and,  because  of  the  long-term 
stable  tenancies  of  ABPA,  Kotkin  and 
Segal,  is  spared  the  normal  costs  of 
seeking  new  tenants;  (4)  the  service 
providers  are  charged  the  same  rental 
rates  and  given  the  same  terms  as  are 
available  to  unrelated  tenants;  and  (5) 
the  leases  are  negotiated  by  a 
professional  property  manager  which  is 
independent  of  the  service  provider 
lessees. 

Notice  to  Interested  Persons 

Within  ten  days  after  publication  of 
this  notice  in  the  Federal  Register,  notice 
of  the  proposed  exemption  will  be 
publicly  posted  in  each  employee 
organization  hall  and  hiring  hall  where 
Trust  participants  and  potential 
employees  of  employers  who  are 
obligated  to  make  contributions  to  the 
Trust  normally  congregate,  and  will  be 
mailed,  postage  prepaid,  to  each 
employer  association,  the  members  of 
which  make  contributions  to  the  Trust, 
and  to  each  employee  organization 
whose  members  are  participants  in  the 
Trust.  The  notice  will  include  a  copy  of 
this  notice  of  pendency  and  will  inform 
interested  persons  of  their  right  to 
comment  on  the  proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 


prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)  (E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 

,  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  should  state  the 
reasons  for  the  writer’s  interest  in  the 
pending  exemption.  Comments  received 
will  be  available  for  public  inspection 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  act  and  section  4975(c)(2)  of 
the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERIASTrocedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  effective  January  1, 
1975  to  the  leasing  of  office  space  in  the 
500  Building,  the  520  Building  and  the 
Sixth  Street  Building  to  ABPA,  Kotkin 
and  Segal,  provided  that  each  leasing 
transaction  which  has  taken  place  or 
will  take  place  was  and  will  be  on  terms 
no  less  favorable  to  the  Trust  than  terms 
available  in  an  arm’s  length  transaction 
with  an  unrelated  third  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to  ' 


be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  27th  day 
of  May,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  81-16362  Filed  6-1-81;  8;45  am) 
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[Application  No.  D-1867] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Fisher 
Employees’  Profit  Sharing  Plan  and 
Trust  Located  in  Dickinson,  N.Dak. 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  Proposed  Exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
proposed  exemption  would  exempt  the 
proposed  sale  by  the  Fisher  Employees’ 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
of  a  parcel  of  real  property  located  in 
Stark  County,  North  Dakota  to  the 
Fisher  Sand  and  Gravel  Company  (the 
Employer),  a  co-sponsor  of  the  Plan.  The 
proposed  exemption,  if  granted,  would 
affect  the  participants  and  beneficiaries 
of  the  Plan,  the  Employer,  and  other 
persons  participating  in  the  transaction. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  16, 

1981. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room 
C-4562,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-1867.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Louis  Campagna  of  the  Department, 
telephone  (202)  523-7352.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
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Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  an  406(b)(2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

The  proposed  exemption  was  requested 
in  an  application  filed  by  the  Employer, 
pursuant  to  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 

April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  profit  sharing  plan  , 
with  110  participants.  As  of  December 
31, 1979,  the  Plan  had  total  assets  of 
$679,575.  The  Employer  and  General 
Steel  and  Supply  Company  of  Dickinson, 
North  Dakota  are  the  co-sponsors  of  the 
Plan.  An  administrative  committee  (the 
Committee)  of  seven  persons 
administers  the  Plan  and  directs  the 
First  National  Bank  of  Dickinson,  North 
Dakota,  the  Trustee  of  the  Plan  (the 
Trustee),  in  the  investment  of  the  assets 
of  the  Plan.  Gene  Fisher  and  his  wife, 
Sheila  Fisher,  are  members  of  the 
Committee  as  well  as  officers  and 
principal  shareholders  of  the  Employer. 
Other  members  of  the  Committee  are 
employees  of  the  Employer  and  General 
Steel  and  Supply  Company. 

2.  On  August  2, 1977,  the  Committee 
directed  the  Trustee  to  purchase  for 
$50,000  a  15  acre  parcel  of  real  property 
(the  Property)  located  in  Stark  County, 
North  Dakota  from  parties  unrelated  to 
the  Plan.  At  that  time,  the  Committee 
contemplated  leasing  the  Property  to  the 
Employer.  However,  upon  discovering 
the  lease  arrangement  would  constitute 
a  prohibited  transaction  under  the  Act, 
such  lease  arrangement  was  not  entered 
into.  Since  the  purchase,  the  Property 
has  been,  and  continues  to  be,  a  non¬ 
income  producing  asset  of  the  Plan.  On 
January  8, 1978,  Sheila  Fisher  acquired 
30  acres  of  land  adjoining  the  Property. 
On  August  30, 1978,  Dickinson  Concrete 


Products  of  Dickinson,  North  Dakota,  a 
corporation  50%  owned  by  Gene  Fisher, 
purchased  10  of  the  30  acres  from  Sheila 
Fisher  and  built  a  concrete  block  plant 
(the  Concrete  Plant)  on  the  10  acres.  As 
of  May  16, 1980,  maintenance  expenses 
and  real  estate  taxes  incurred  by  the 
Plan  with  respect  to  the  Property  totaled 
$680. 

3.  The  Plan  has  a  50%  interest  in  the 
sand  and  gravel  and  a  25%  interest  in 
other  minerals  on  the  Property  due  to 
reservations  (the  Reservations)  in  the 
deed  for  the  Property  made  by  prior 
grantors  unrelated  to  the  Plan  or  the 
Employer.  Because  of  the  Reservations, 
the  applicant  represents  that  there  is  a 
potential  impairment  in  the  value  of  the 
Property  to  any  outside  purchaser 
interested  in  developing  the  Property. 
Also,  the  applicant  represents  there  is 
no  other  convenient  market  or  potential 
purchaser  in  the  area  for  the  sand  and 
gravel  reserves  on  the  Property  and  that 
the  Property  does  not  have  any  frontage 
on  a  major  highway  which  runs  nearby 
as  the  Property  is  cut  off  by  a  strip  of 
land  retained  by  the  unrelated  parties 
who  sold  the  Property  to  the  Plan.  The 
Employer  has  not  attempted  to  sell  the 
Property  to  an  outside  purchaser. 
However,  because  of  the  proximity  of 
the  Concrete  Plant  and  surrounding  land 
of  the  Employer,  the  Property  has  a 
unique  value  to  the  Employer.  Therefore, 
the  Employer  proposes  to  purchase  the 
Property  from  the  Plan.  An  independent 
appraisal  performed  by  D.  W.  Knudson 
of  Knudson  Appraisal  Service  of 
Richardson,  North  Dakota  valued  the 
Property  as  of  May  21, 1980  to  any 
outside  purchaser  at  $47,000.  However, 
because  of  the  unique  value  and  special 
use  of  the  Property  to  the  Employer,  Mr. 
Knudson  valued  the  Property  to  the 
Employer  at  $65,000.  Accordingly,  the 
Plan  will  receive  the  greater  of  $65,000 
or  the  fair  market  value  of  the  Property 
at  the  time  of  sale.  No  commissions  will 
be  charged  the  Plan  in  connection  with 
the  sale  of  the  Property.  The  Trustee  of 
the  Plan  represents  that  the  proposed 
sale  of  the  Property  is  in  the  best 
interests  of  the  Plan.  In  addition,  the 
Liberty  National  Bank  and  Trust 
Company  of  Dickinson,  North  Dakota,  a 
party  independent  of  the  Employer  and 
the  Plan,  upon  review  of  all  the  facts 
and  circumstances  surrounding  the 
proposed  sale  of  the  Property,  has 
concluded  that  the  proposed  sale  of  the 
Property  is  in  the  best  interests  of  the 
.Plan. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (1)  the  Trustee 


and  the  Liberty  National  Bank,  an 
independent  party,  represent  that  the 
sale  is  in  the  best  interests  of  the  Plan; 

(2)  it  will  be  a  one  time  transaction  for 
cash;  (3)  it  will  allow  the  Plan  to  receive 
an  amount  greater  than  if  the  sale  were 
to  an  outside  purchaser,  as  well  as 
realize  a  substantial  gain  on  the  original 
purchase  price  of  the  Property;  (4)  no 
real  estate  commission  will  be  charged 
the  Plan;  (5)  it  will  allow  the  Plan  to 
eliminate  an  asset  which  produces  no 
income  and  which  has  an  impaired 
value  to  an  outside  purchaser,  and  (6) 
the  sale  will  be  pursuant  to  an  appraisal 
performed  by  an  independent  party  that 
took  into  account  the  unique  value  of  the 
Property  to  the  Employer. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  given  to  the  Trustee,  the  Committee 
and  all  participants  and  beneficiaries  of 
the  Plan  by  first  class  mail  or  personal 
delivery.  The  notice  will  include  a  copy 
of  the  notice  of  pendency  and  a 
statement  informing  interested  persons 
of  their  right  to  comment  or  request  a 
hearing.  Notice  will  be  given  within  10 
days  of  the  publication  of  the  notice  of 
pendency  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
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and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible,  ' 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)  (A)  through 
(E)  of  the  Code  shall  not  apply  to  the 
sale  by  the  Plan  of  the  Property  located 
in  Stark  County,  North  Dakota  to  the 
Employer  for  a  cash  price  of  $65,000, 
provided  this  amount  is  not  less  than  the 
fair  market  value  of  the  Property  at  the 
time  of  the  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 


Signed  at  Washington,  D.C.,  this  27th  day 
of  May  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor, 

[FR  Doc.  81-16564  Filed  8-1-81;  8:45  am] 

SILLING  CODE  4510-29-W 


(Application  No.  D-1685J 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Pension 
Plan  for  Employees  of  Straub  Clinic 
and  Hospital,  lnc„  Located  in  Honolulu, 
Hawaii 

agency:  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  prospective  ground  lease  of 
certain  real  estate  by  the  Pension  Plan 
for  Employees  of  Straub  Clinic  and 
Hospital,  Inc.  (the  Plan)  to  the  Struab 
Clinic  and  Hospital,  Inc.  (the  Clinic)  a 
party  in  interest,  as  Plan  sponsor,  with 
respect  to  the  Plan.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of  the 
Plan,  the  Clinic,  and  other  persons 
participating  in  the  proposed 
transaction. 

DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  16, 
1981. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20216.  Attention:  Application  No. 
D-1685.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue.  NW,  Washington. 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Paul  R.  Antsen  of  the  Department 
telephone  (202)  523-6915.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 


exemption  from  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  and 
407(a)  of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 

The  proposed  exemption  was  requested 
in  an  application  filed  by  counsel  for  the 
Clinic,  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  defined  benefit 
pension  plan  of  the  unit  benefit  variety. 
The  Plan  satisfies  the  requirements  for 
qualification  contained  in  section  401(a) 
of  the  Code.  The  Plan  is  explicitly 
authorized  to  acquire  and  hold  employer 
real  property  by  language  contained  in 
the  Plan  documents  and  trust  agreement. 
The  Plan  is  administered  by  the  Pension 
and  Profit  Sharing  Committee  (the 
Committee).  The  Committee  is 
empowered  to  establish  and  determine 
the  Plan’s  short  and  long  range  financial 
needs.  The  American  Trust  Company  of 
Hawaii,  Inc.  (ATCH)  serves  as  corporate 
trustee.  ATCH  is  an  independent, 
professional  trustee,  located  in  the  State 
of  Hawaii,  which  serves  as  trustee  for 
1900  employee  pension  benefit  plans 
with  collective  assets  of  approximately 
$350  million.  The  Real  Estate 
Administrative  Department  of  ATCH  is 
responsible  for  the  administration  of 
over  four  hundred  (400)  land  trusts. 
ATCH  has  no  commercial  relationships 
with  the  Straub  Clinic.  The  Plan  has 
approximately  867  participants  of  which 
615  are  active  participants.  The  Plan's 
assets,  as  of  the  plan  year  ending 
December  30, 1979,  were  $3,083,443. 

2.  The  Clinic  was  originally 
established  as  a  partnership  (the  Straub 
Partnership)  on  January  1, 1921  and  was 
subsequently  incorporated  under  the 
laws  of  the  State  of  Hawaii  on  February 
10, 1970.  The  Clinic  engages  in  the 
practice  of  medicine  and  currently 
employs  approximately  1,080  employees. 
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As  of  December  1, 1979,  there  were 
684,576  shares  issued  and  618,020  shares 
outstanding.  There  are  sixty-five  (65) 
shareholders  of  the  Clinic  each  owning 
9,508  shares.  The  Clinic  has  been  a 
successful  operation  since  its  inception. 
Gross  revenues  for  the  fiscal  year 
ending  December  31, 1978  were 
$33,595,328  with  net  earnings  for  the 
same  period  of  $876,496. 

3.  The  Straub  Partnership  is  a  general 
partnership  registered  under  the  laws  of 
the  State  of  Hawaii,  whose  membership 
is  identical  with  the  shareholders  of  the 
Clinic.  The  Straub  Partnership  exists  to 
hold  title  to  land  and  improvements 
thereon  and  currently  leases  such 
property  to  the  Clinic.  For  the  fiscal  year 
ending  December  31, 1978  the  Straub 
Partnership  held  assets  of  $11,688,421 
with  net  earnings  for  the  same  period  of 
$130,672. 

4.  On  January  2, 1969,  the  Plan 
purchased  real  property  (the  Real 
Estate)  from  Pacific  Holiday  Inc.,  a  party 
unrelated  to  both  the  Plan  and  the 
Clinic,  for  $460,500.  The  purchase  price 
was  based  upon  the  results  of  an 
appraisal  dated  April  30, 1968.  The  Real 
Estate  consisted  of  a  parcel  of 
unimproved  land,  containing 
approximately  31,498  square  feet  located 
on  South  King  Street  in  Honolulu, 
Hawaii.  South  King  Street  is  a  major 
thoroughfare  in  the  city  of  Honolulu.  At 
the  time  of  purchase  by  the  Plan,  the 
appraiser  stated  that  the  highest  and 
best  use  of  the  Real  Estate  was 
commercial  building  development  for 
medical  or  other  professional  occupancy 
or  service  and  business  occupants.  The 
applicant  represents  that  since  the  time 
of  purchase,  the  overall  development  of 
the  area  has  improved,  and  it  is 
projected  to  continue  to  improve  in 
future  years. 

5.  Since  1969  the  Plan  has  leased  the 
Real  Estate  to  the  Straub  Partnership. 
The  ground  lease  agreement  (the  Lease) 
commenced  on  January  2, 1969  and  was 
to  run  for  a  term  of  seventy-five  (75) 
years  (until  January  1,  2044).  The  Straub 
Partnership  agreed  to  construct  a 
building  on  a  portion  of  the  Real  Estate 
within  the  first  ten  (10)  years  of  the 
Lease.  On  January  2, 1970,  the  Straub 
Partnership  mortgaged  its  leasehold 
interest  to  the  Bank  of  Hawaii  in  order 
to  finance  the  construction  of  a  parking 
facility  on  the  Real  Estate.  The  building 
has  since  been  completed  in  accordance 
with  the  agreed  upon  timetable.  On 
March  6, 1973,  the  Bank  of  Hawaii 
assigned  its  mortgage  interest  to  the 
New  York  Life  Insurance  Company 
(NYLC). 

6.  The  Straub  Partnership  assigned  its 
leasehold  interest  to  the  Clinic  which 
now  leases  directly  from  the  Plan.  The 


Clinic  now  seeks  to  renegotiate  the 
Lease  (the  Renegotiated  Lease)  in  order 
to  obtain  an  interim  financing 
construction  loan  in  the  amount  of  $10.5 
million  for  the  purpose  of  adding  a  three 
story  wing  to  the  Clinic’s  existing 
complex  (the  Addition).  The 
construction  loan  involves  interim 
financing  for  a  period  of  twenty-four  (24) 
months.  Under  the  terms  of  the  loan 
arrangement,  NYLC  has  issued  a 
commitment  for  take-out  financing.  Both 
the  construction  loan  and  the  permanent 
financing  will  be  secured,  in  part,  by  a 
mortgage  on  the  Clinic’s  leasehold 
interest  in  the  Real  Estate.  While  the 
Clinic  will  hold  title  to  the  Addition 
during  the  term  of  the  Renegotiated 
Lease,  the  title  to  the  Addition  will 
revert  to  the  Plan  on  termination  or 
sooner  in  the  event  of  a  default  by  the 
Clinic.  Should  there  be  a  default  under 
the  mortgage,  the  leasehold  interest  of 
the  Clinic  may  be  assigned  to  successors 
in  interest  who  would  still  be  bound  by 
the  terms  of  the  Renegotiated  Lease. 
Thus,  the  Plan's  fee  interest  in  the  Real 
Estate  will  not  be  jeopardized  or 
subordinated  by  the  financing 
arrangement  involving  the  leasehold 
interest. 

7.  Because  the  leasehold  interest 
constitutes  a  portion  of  the  collateral  for 
the  loan  from  NYLC,  the  term  of  the 
Renegotiated  Lease  must  equal  or 
exceed  the  amortization  period  for  any 
mortgage  on  the  contemplated 
improvement.  The  term  of  the  mortgage 
will  be  twenty-five  (25)  years  and  it  is 
proposed  that  the  Renegotiated  Lease 
will  be  for  a  period  of  sixty  (60)  years. 
Under  the  terms  of  the  Renegotiated 
Lease,  the  Clinic  (or  any  successor 
lessee)  will  be  obiligated  to  pay  all  real 
property  taxes,  utilities,  rates, 
assessments  and  expenses  incidental  to 
the  maintenance  of  any  improvements 
made  to  the  Real  Estate.  The  Clinic  (or 
any  successor  lessee)  will  maintain,  at 
its  own  expense,  a  policy  of  fire 
insurance  naming  both  the  mortgagee 
and  the  Plan  as  insureds.  Such  policy 
will  be  maintained  in  an  amount  which 
at  all  times  during  the  term  of  the 
Renegotiated  Lease  equals  the  full 
replacement  value  of  the  Addition. 
During  the  period  the  mortgage  will  be 
in  effect,  the  insurance  proceeds  shall  be 
payable  to  the  mortgagee  to  the  extent 
the  mortgage  is  currently  outstanding. 
All  other  proceeds  from  the  insurance 
shall  inure  to  the  Plan.  The  damage  or 
destruction  of  the  Addition  will  not 
result  in  a  termination  of  the 
Renegotiated  Lease  during  the  first  fifty 
(50)  years  of  its  existence.  The  Clinic  (or 
any  successor  lessee)  is  obligated  under 
the  terms  of  the  Renegotiated  Lease  to 


rebuild  or  replace  and  repair  any 
damage  which  occurs  during  the  first 
fifty  (50)  years  of  such  lease.  In  the 
event  of  fire  damage,  the  mortgagee,  or 
the  Plan  to  the  extent  of  any  insurance 
proceeds  received,  are  obligated  to 
make  such  monies  available  to  the 
Clinic  (or  any  successor  lessee)  to 
rebuild  or  replace  and  repair  any 
damage  to  the  Addition  in  accordance 
with  the  original  or  otherwise  improved 
plans.  Therefore,  the  Plan’s  interest  in 
the  Addition  replaces  that  of  the 
mortgagee  as  the  mortgage  is  paid  down 
and  becomes  firmly  established  after 
that  date.  The  Renegotiated  Lease  also 
provides  that  the  Clinic  (or  any 
successor  lessee)  shall  indemnify  or 
hold  harmless  the  Plan  against  any  loss 
or  expense  resulting  from  the  use  of  the 
Addition  and  obtain  a  policy  of 
landlords’,  owners’,  and  tennants’ 
liablity  insurance  to  protect  against 
lawsuits  involving  the  business 
conducted  on  the  Real  Estate. 

8.  To  assist  in  the  determination  of  the 
fair  market  rental  rate  for  the 
Renegotiated  Lease,  an  updated 
appraisal  was  performed  (with  an 
effective  date  of  December  30, 1979)  by 
John  Child  &  Company,  Inc.  a 
professional  real  estate  appraisal  firm. 
This  appraisal  concluded  that  the  fair 
market  value  of  the  Real  Estate  wa9 
$1,511,904.  The  Real  Estate  was 
subsequently  valued  at  this  amount  on 
December  30, 1979  for  purposes  of  the 
Plan’s  annual  report  filing.  As  of  this 
valuation  date,  the  Real  Estate 
represents  fifty  (50)  percent  of  Plan 
assets.  Chaney,  Brooks  and  Company,  a 
local  real  estate  management  firm,  in  a 
letter  dated  February  2, 1981,  has  stated 
that  the  market  rate  of  return  for  leases 
of  the  type  contemplated  by  the  parties 
negotiated  today  would  be  in  the 
neighborhood  of  8  percent  to  the  lessor 
based  upon  the  fee  unencumbered 
market  value  of  the  land  for  the  initial 
known  retail  period.  The  Clinic  has 
represented  a  willingness  to  pay  a  nine 
percent  rate  of  return  to  the  Plan  for  the 
leasing  of  the  Real  Estate.  For  computing 
the  nine  percent  rate  of  return  for  the 
initial  rental  period  a  base  figure  of 
$1,511,904  will  be  used.  The  terms  of  the 
Renegotiated  Lease  also  provide  that  the 
Clinic  will  pay  for  an  appraisal  after 
each  five  year  lease  term  and  adjust  the 
rental  rates  accordingly.  The  amount  of 
the  monthly  rental  payment  will  be  not 
less  than  the  monthly  rental  payment  for 
the  preceding  five  year  lease  term. 

9.  ATCH,  as  corporate  trustee  of  the 
Plan,  generally  exercises  only  custodial 
authority  with  respect  to  assets  of  tha 
Plan.  However,  by  a  separate  trust 
agreement  ATCH  will  become  an 
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independent  fiduciary  for  purposes  of 
this  transaction.  ATCH  will  make  the 
determination  whether  the  Plan  should 
enter  into  the  Renegotiated  Lease  by 
ensuring  that  the  terms  and  conditions 
of  such  lease  are  in  the  best  interests  of 
the  Plan.  Should  a  decision  to  enter  into 
the  Renegotiated  Lease  be  made.  ATCH 
will  be  responsible  for:  monitoring  the 
terms  thereof,  verifying  the  timely 
collection  of  rental  payments, 
overseeing  the  periodic  reappraisal  of 
the  Real  Estate  by  an  independent 
appraiser  and  enforcing  those  legal 
remedies  as  may  be  available. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons: 

(1)  the  proposed  transaction  will 
provide  the  Plan  with  a  favorable  lease 
arrangement  that  will  generate  a 
constant  stream  of  income  as  favorable 
as  would  otherwise  be  available  in  the 
marketplace;  and  the  improvements  to 
the  Real  Estate  will  result  in  long  range 
appreciation  potential; 

(2)  the  Real  Estate  will  be  periodically 
appraised  by  an  independent  appraiser 
and  the  rental  rate  will  be  adjusted  to 
reflect  then  current  fair  market  rental 
value; 

(3)  based  on  its  gross  revenues  and 
number  of  active  participants,  the  Clinic 
is  a  thriving  business  which  is  capable 
of  carrying  out  its  obligations  under  the 
Renegotiated  Lease  arrangement;  and 

(4)  the  decision  to  enter  into  the 
Renegotiated  Lease  and  the  monitoring 
of  the  terms  and  conditions  thereof  will 
be  made  by  an  independent  fiduciary 
who  will  determine  that  the  transaction 
is  structured  and  operated  in  the  best 
interests  of  the  Plan  participants  and 
beneficiaries. 

Notice  to  Interested  Persons 

Within  fourteen  (14)  days  of 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  all  participants 
in  the  Plan  will  receive  by  personal 
delivery  or  first  class  mail  a  copy  of  the 
notice  of  pendency  and  a  statement 
informing  them  of  their  right  to  comment 
and  their  right  to  request  that  a  hearing 
be  held.  A  copy  of  such  notice  will  also 
be  posted  at  die  Clinic.  Such  notice  will 
also  state  that  all  documents  related  to 
the  proposed  transaction  will  be 
available  for  their  inspection  and 
copying  (without  charge)  at  the  Clinic. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 


of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  qf 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4875(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rales. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction,. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  Ail  comments 
will  be  made  a  part  of  the  record. 
Comments  should  state  the  reasons  for 
the  writer’s  interest  in  the  pending 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
application  for  exemption  at  the  address 
set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 


procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2),  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(a)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  Renegotiated 
Lease  of  the  Real  Estate  located  on 
South  King  Street  in  Honolulu,  Hawaii 
by  the  Plan  to  the  Clinic  as  set  forth  in 
the  application  for  exemption,  provided 
that  the  terms  and  conditions  of  the 
lease  arrangement  remain  as  favorable 
to  the  Plan  as  would  otherwise  be 
available  with  an  unrelated  third  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  27th  day 

of  May,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Doc.  Bl-16365  Filed  8-1-61;  8:45  am) 
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[Application  No.  D-23701 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Tlharco 
Affiliated  Companies  Profit  Sharing 
Plan  Trust  Located  in  San  Lorenzo., 
Calif. 

AGENCY:  Department  of  Labor. 
action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  loan  (the  Plan 
Loan)  of  money  by  the  Tharco  Affiliated 
Companies  Profit  Sharing  Plan  Trust 
(the  Han)  to  Tharco  Containers 
Colorado.  Inc.  (TCC),  a  party  in  interest 
with  respect  to  the  Plan.  The  proposed 
exemption,  if  granted,  would  affect  the 
participants  and  beneficiaries  of  the 
Plan  and  TCC. 

OATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  17, 
1981. 
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ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
D-2370.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Horace  C.  Green  of  the  Department, 
telephone  (202)  523-8196.  (This  js  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406a),  406  (b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  on  the  behalf  of  the 
Plan  and  TCC,  pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  TCC,  a  manufacturer  of  corrugated 
and  plastic  products  for  packaging,  is  a 
contributing  employer  with  respect  to 
the  Plan.  The  Plan  is  a  profit  sharing 
plan  that  had  total  assets  of  $1,241,169 
and  47  participants  as  of  December  12, 
1980.  The  assets  of  the  Plan  are  held  by 
Sumitomo  Bank  of  California  as  trustee 
(the  Trustee).  The  advisory  committee 
(the  Committee)  directs  all  investments 
for  the  Plan.  The  individuals  who 
comprise  the  Committee  and  make  the 
investment  decisions  for  the  Plan  are  as 
follows:  Hector  W.  Aitchison,  James  F. 


Aitchison  and  Marlin  K.  Wakefield.  All 
of  these  individuals  are  participants  of 
the  Plan  and  are  also  officers  and 
directors  of  TCC.  James  F.  Aitchison  and 
his  brother,  Thomas  Aitchison,  own  100 
percent  of  the  outstanding  stock  of  TCC. 

2.  TCC  and  the  Plan  are  requesting  an 
exemption  which  would  permit  the  Plan 
to  make  the  Plan  Loan  to  TCC.  The  Plan 
Loan  would  be  used  by  TCC  to  retire  an 
existing  loan  (the  Existing  Loan),  which 
TCC  entered  into  on  March  12, 1979, 
with  Wells  Fargo  Bank  of  San  Francisco 
(Wells  Fargo  Bank)  in  the  amount  of 
$435,000.  Wells  Fargo  Bank  is  otherwise 
independent  of  the  parties  to  the 
transaction.  The  proceeds  from  the 
Existing  Loan  were  used  to  purchase  a 
Flexo-Folder  Gluer.  The  Existing  Loan  is 
evidenced  by  a  promissory  note  made 
payable  to  Wells  Fargo  Bank.  The  term 
of  this  note  is  seven  years  and 
repayments  are  made  monthly  to  cover 
principal  and  interest.  The  Existing  Loan 
has  a  floating  interest  rate  of  1 1/4 
percent  over  the  Well  Fargo  Bank  prime 
rate.  As  of  January  20, 1981,  the 
outstanding  balance  of  the  Existing  Loan 
was  $357,315. 

3.  The  proposed  Plan  Loan  will  be  an 
amount  equal  to  the  outstanding  balance 
of  the  Existing  Loan  on  the  date  the 
exemption  grant  is  published  in  the 
Federal  Register.  It  will  have  a  floating 
interest  rate  of  1 1/4  percent  over  the 
Wells  Fargo  Bank  prime  rate  but  in  no 
event  will  the  interest  rate  be  less  than 
12  percent.  The  Plan  Loan  will  have  a 
term  of  five  years.  Repayments  will  be 
made  in  monthly  installments  to  cover 
principal  and  interest.  The  Plan  Loan 
will  represent  approximately  29  percent 
of  the  assets  of  the  Plan  as  of  December 
12, 1980. 

4.  The  Plan  Loan  will  be  secured  by 
certain  tangible  assets  of  TCC  (the 
Collateral),  located  at  13400  East  39th 
Street,  Denver,  Colorado  (TCC’s 
principal  place  of  business)  and  222 
Grant  Avenue,  San  Lorenzo,  California. 
The  Collateral  will  include  a  Flexo- 
Folder  Gluer,  certain  machinery,  office 
furniture  and  equipment,  tools  and 
miscellaneous,  stored  equipment, 
industrial  trucks,  battery  chargers,  dies, 
jigs,  and  fixtures.  A  security  agreement 
(the  Security  Agreement)  and  UCC 
financing  statements  (collectively,  the 
Documents)  will  be  executed  by  TCC 
and  the  Plan  recording  the  Plan’s 
secured  interest  in  the  Collateral.  The 
Documents  will  be  duly  filed  in  each 
states  where  the  Collateral  is  located. 
The  Security  Agreement  provides  that: 
(a)  the  Collateral  will  be  kept  in  good 
operating  condition  and  repair,  (b)  TCC 
shall  keep  the  Collateral  fully  insured; 
(c)  the  Collateral  will  be  free  of  liens 


except  as  permitted  under  the  Security 
Agreement;  and  (d)  TCC  will  be 
required  to  provide  additional  Collateral 
when,  in  the  judgment  of  the  Trustee, 
the  market  value  of  the  Collateral  is  less 
than  200  percent  of  the  remaining 
unpaid  balance  of  the  Plan  Loan.  In  such 
an  instance,  the  Trustee  will  be 
provided  with  independent  appraisals  of 
additional  Collateral,  the  cost  of  which 
will  be  borne  by  TCC.  It  is  represented 
that,  if  the  Collateral  is  less  than  200 
percent  and  additional  Collateral  can 
not  be  provided,  TCC  will  pay  the  Plan 
in  full  the  outstanding  balance  of  the 
Plan  Loan  plus  any  incidental  costs 
arising  from  the  default  by  TCC.  An 
independent  appraisal  performed  by  the 
General  Appraisal  Company  of  San 
Francisco,  California  valued  the 
Collateral  at  $670,000  as  of  October  16. 
1979. 

5.  The  Trustee,  notwithstanding  its 
position  as  directed  trustee,  represents 
that  with  respect  to  the  proposed 
transaction,  it  will  at  all  times  be 
operating  in  an  independent  manner. 

The  Trustee  has  stated  that  it  believes 
that  the  proposed  Plan  Loan  is  in  the 
best  interests  of  and  is  appropriate  for 
the  Plan.  The  Trustee  will  monitor  all 
terms  and  conditions  of  the  Plan  Loan 
and  will  enforce  collection  of  the  Plan 
Loan  in  the  event  of  default.  It  will 
require  TCC  to  obtain  subsequent 
independent  appraisals  of  the  Collateral 
annually  at  TCC's  expense,  to  ensure 
that  the  value  of  the  Collateral  remains 
at  200  percent  of  the  outstanding 
balance  of  the  Plan  Loan. 

6.  In  summary,  the  applicants 
represent  that  the  proposed  Plan  Loan 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  the 
Trustee  has  determined  that  the 
proposed  transaction  is  appropriate  for 
the  Plan  and  is  in  the  best  interests  of 
the  Plan  participants  and  beneficiaries; 
(b)  the  Plan  Loan  will  at  all  times  be 
secured  by  the  Collateral  with  a  value  of 
at  least  200  percent  of  the  outstanding 
balance  of  the  Plan  Loan;  (c)  the 
Collateral  will  be  annually  appraised  by 
an  independent  appraiser,  the  cost  of 
which  will  be  borne  by  TCC;  (d)  the  Plan 
will  have  a  perfected  first  security 
interest  in  the  Collateral;  and  (e)  the 
terms  of  the  proposed  Plan  Loan  are 
more  favorable  to  the  Plan  than  the 
terms  of  the  Existing  Loan  are  to  Wells 
Fargo  Bank. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  provided  to  all  of  the  Plan 
participants  and  beneficiaries  within  15 
days  of  the  day  the  Notice  of  Pendency 
of  such  exemption  is  published  in  the 
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Federal  Register  by  hand  delivery  or  by 
first  class  mail.  Such  notice  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing  ' 
regarding  the  requested  exemption 
within  the  period  set  forth  in  the  Notice 
of  Pendency. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  .the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 


should  state  the  reasons  for  the  writer’s 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  Plan  Loan  as  described  herein, 
provided  that  the  terms  of  the  Plan  Loan 
remain  at  least  as  favorable  as  an  arms- 
length  transaction  would  be  with  an 
unrelated  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C.,  this  27th  day 
of  May  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc.  61-16368  Filed  6-1-81;  B:4S  am) 
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Office  of  the  Secretary 
ITA-W-10.177] 

Asheville  Mica  Co.;  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents  the 
results  of  an  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 


The  investigation  was  initiated  on 
August  18, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
Asheville  Mica  Company,  Newport 
News,  Virginia.  The  workers  produce 
stamped  mica  parts  used  as  heat  and 
electrical  insulators. 

U.S.  imports  of  mica  products  (cut  or 
stamped  to  form)  increased  absolutely 
during  1978  as  compared  to  1977,  during 
1979  was  compared  to  1978  and  during 
the  January-June  period  of  1980  as 
compared  to  the  corresponding  period  of 
1979. 

The  production  process  at  Asheville 
Mica  Company  consists  of  cleaning, 
grading  and  splitting  raw  mica  sheets 
into  specified  widths  and  then  stamping 
the  parts.  Asheville  Mica  Company 
purchases  some  imported  mica  sheets 
which  are  already  cleaned,  graded  and 
split;  these  sheets  were  purchased  in 
increasing  quantities  from  foreign 
sources  in  1979  compared  to  1978. 
Asheville  Mica  Company  continued  to 
use  imported  graded  mica  sheets  during 
the  January- August  period  of  1980. 

The  Department  of  Labor  surveyed 
the  customers  of  Asheville  Mica 
Company.  Customers  accounting  for  a 
significant  proportion  of  Asheville 
Mica’s  1978  sales  reduced  purchases 
from  Asheville  Mica  and  from  other 
domestic  sources  while  increasing 
purchases  of  imported  mica  parts 
similar  to  those  manufactured  by 
Asheville  during  1979  compared  to  1978 
and  during  1980  compared  to  1979. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  mica  heat 
and  sound  insulators  produced  at  the 
Asheville  Mica  Company,  Newport 
News,  Virginia  contributed  importantly 
to  the  decline  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  that  firm.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

“All  workers  of  Asheville  Mica  Company, 
Newport  News,  Virginia  who  became  totally 
or  partially  separated  from  employment  on  or 
after  August  1, 1979  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  26th  day  of 
May  1981. 

Harry  J.  Gilman, 

Supervisory  International  Economist,  Office 
of  Foreign  Economic  Research. 

[FR  Doc.  81-16412  Filed  6-1-81;  B;4S  am] 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  May  18-22, 1981. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both,  of 
the  firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-9717;  Dram  Molding,  Inc.,  Bad 
Axe,  MI 

TA-W-9641;  Thomas  Products,  Inc.,  St 
Charles,  MI 

TA-W-9766;  Modine  Manufacturing  Co., 
Trenton,  OH 

TA-W-8711;  Barbizon  Corporation, 
Provo,  UT 

TA-W-9587;  Richardson  Company,  City 
of  Industry,  CA 

TA-W-9438;  Clausing  Corporation, 

Atlas  Division,  Kalamazoo,  MI 
TA-W-9403;  Hayes-Albion  Corporation, 
Spencerville  Div.,  Spencerville,  OH 
TA-W-8845  &  9503;  Jones  &  Laughlin 
Steel  Corp.,  Cleveland  Works, 
Cleveland,  OH 

TA-W-10,325;  Anchor  Bay  Plastics 
Company,  Fairhaven,  MI 
TA-W-10,294;  Auto  Tube,  Inc., 

Bradford,  OH 

TA-W-10,954;  The  Vendo  Company, 
Corinth,  MS 

TA-W-10,252;  Raal  Industries,  Inc., 
Southgate,  MI 

TA-W-10,003;  United  Manufacturing 
Co.,  Mt.  Clemens,  MI 
TA-W-10,330;  Schmeler  Corporation,  St. 
Johns,  MI 


TA-W-10,266;  Hercules,  Inc.,  Parlin,  NJ 
TA-W-10,440;  White  Materials 
Handling,  Hopkins,  MN 
In  the  following  cases  the 
investigation  revealed  that  workers  do 
not  produce  an  article  as  required  under 
Section  223  of  the  Act. 

TA-W-9434;  Duluth,  Missabe  and  Iron 
Range  Railway  Co.,  Duluth,  MN 
TA-W-9586;  Redway  Cartage  Co., 
Detroit,  MI 

TA-W-12,422;  U.S.  Fastener  Corp., 
Saginaw,  MI 

TA-W-10,469;  Furnco  Construction 
Corp.,  Lancaster,  NY 
TA-W-12,374;  Thyssen  Metal  Service, 
Oak  Park,  MI 

TA-W-11,885;  M.C.P.  Industries, 
Romulus,  MI 

TA-W-11,681;  Spatz  Industries,  Inc., 
Atlanta,  GA 

TA-W-9260,  9630  &  11,366;  Hoover 
Universal,  Inc.,  Mt.  Vernon,  OH, 
Molding  Plant,  Mansfield,  OH,  and 
Plating  Plant,  Mansfield,  OH 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of 
lamp  bezels  and  grilles  accounted  for  a 
small  proportion  of  total  U.S.  production 
of  those  products  throughout  the  model 
year  1978-1980  period.  U.S.  imports  of 
plastic  decorative  knobs  for  motor 
vehicles  are  negligible.  Furthermore,  a 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firms. 

TA-W-11,533, 11,534  &  11,535;  Taylor 
Sportswear,  Inc.,  Cleveland,  TN  and 
New  York,  NY 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of 
men’s  and  boys’  tailored  suits  decreased 
absolutely  and  relative  to  domestic 
production  in  1979  compared  with  1978 
and  decreased  absolutely  in  1980 
compared  with  1979. 

TA-W-11,500;  American  Safety 
Equipment  Corp.,  Inflatables  Div., 
Miami,  FL 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  inflatable  life  vests  and  rafts 
are  negligible. 

TA-W-11,337;  Sewell  Manufacturing 
Co.,  Temple,  GA 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  men’s  and  boys'  tailored  suits 
did  not  increase  as  required  for 
certification. 

TA-W-11,115;  U.S.  Steel  Corp.,  Eastern 
Limestone  Operations,  Cedarville 
Plant,  Port  Dolomite,  MI 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Increased  imports 
did  not  contribute  importantly  to  worker 
separations  at  the  firms  for  which 
limestones  was  supplied  for  use  in  basic 


steelmaking  and  therefore  did  not 
adversely  affect  workers  of  the  subject 
investigation. 

TA-W-9594;  Oregon  Steel  Mills, 

Division  of  Gilmore  Steel  Corp., 
Portland,  OR 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm.  Sales 
and  production  of  steel  plate  increased 
from  1978  to  1979  and  did  not  decline 
significantly  from  1979  to  1980.  The 
layoffs  in  May  of  1980  were  attributable 
to  a  company  decision  to  switch  from 
internal  non-pillet  production  to  the  use 
of  domestically  purchased  scrap  iron  for 
the  production  of  steel  plate. 

TA-W-9355;  U.S.  Steel  Corporation, 
Great  Lakes  Fleet,  Duluth,  MN 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  None  of  the 
workers  engaged  in  basic  steelmaking 
operations  at  any  of  the  U.S.  Steel 
facilities  serviced  by  Great  Lakes  Fleet 
are  currently  certified  as  eligible  to 
apply  for  adjustment  assistance 
benefits. 

TA-W-9120;  U.S.  Steel  Corporation, 

Gary  District  Mines,  Gary,  WV 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Increased  imports 
did  not  contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-11,544;  Intrend  Textiles,  Inc., 

New  York,  NY 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of 
finished  fabric  decreased  absolutely  and 
relative  to  domestic  production  in  1979 
compared  with  1978,  and  decreased 
absolutely  during  the  first  three  quarters 
of  1980  compared  with  the  first  three 
quarters  of  1979. 

TA-W-11,410;  Hercules,  Inc.,  Covington. 
VA 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  polypropylene  (used  in  fibers) 
are  negligible. 

TA-W-10,348;  Mohawk  Rubber  Co.. 
Knoxville,  TN 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Increased  imports 
did  not  contribute  importantly  to  worker 
separations  at  the  retail  outlet  for 
Mohawk  tires, 

TA-W-9612;  Hager  Hinge  Co.,  St.  Louis. 
MO 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  door  hinges  did  not  increase 
as  required  for  certification. 
TA-W-9223;  Mario  Papa  and  Sons,  Inc.. 
Gloversville,  NY 

Investigation  revealed  that  criterion 
(2)  has  not  been  met.  Sales  and/or 
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production  of  men’s  and  ladies’  leather 
gloves  did  not  decrease  as  required  for 
certification. 

TA-W-8904;  Leesona  Corp.,  Textile 
Corporation,  Textile  Machinery  Div„ 
Warwick,  R1 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  The  decline  in 
employment  at  Leesona  can  be 
attributed  to  a  decline  in  export  sales. 
TA-W-12,612;  Powellton  Co.,  Mallory, 
WV 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  All  coal  mined  at 
the  subject  firm  is  for  export. 
TA-W-11,806;  Facetglas  of  Michigan, 
Richmond,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of 
bathtubs  and  shower  enclosures  are 
negligible. 

TA-W-11,222;  DST  Industries,  Inc., 
Automotive  Div.,  Romulus,  MI 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of 
prototypes  are  negligible.  With  respect 
to  workers  engaged  in  employment 
related  to  the  alteration  of  prototype 
automobiles  and  other  service  work, 
workers  do  not  produce  an  article  as 
required  under  Section  223  of  the  Act. 
TA-W-11,134;  International  Minerals 
and  Chemical  Corporation,  Imcore 
Div.,  Detroit,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  core  binder  resins  are 
negligible. 

TA-W-10,568;  Kaiser  Steel  Corp., 
Fontana.  CA 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  fabricated  structural  steel 
and  welded  pipe  over  16"  in  diameter 
did  not  increase  as  required  for 
certification. 

TA-W-10,247;  Century  Machine  Co., 
Riverview,  MI 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  U.S.  imports  of  jigs 
and  fixtures  are  negligible.  Furthermore, 
a  survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-1 1,109  &  11,114;  U.S.  Steel  Corp., 
Minnesota  Ore  Operations,  Hibbling, 
MN  and  Mt.  Iron,  MN 
Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Increased  imports 
did  not  contribute  importantly  to  worker 
separations  at  the  firms  for  which  iron 
ore  pellets  were  supplied  for  use  in 
basic  steelmaking  and  therefore  did  not 
adversely  affect  workers  of  the  subject 
firm. 

TA-W-11,116;  U.S.  Steel  Corporation, 
Lynch  District  Mines,  Lynch,  KY 


Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Increased  imports 
did  not  contribute  importantly  to  worker 
separations  at  the  firms  for  which 
metallurgical  coke  was  supplied  for  use 
in  basic  steelmaking  and  therefore  did 
not  adversely  affect  workers  of  the 
subject  firm. 

In  each  of  the  following  cases  the 
investigation  revealed  that 
unemployment  of  domestic  musicians 
from  August  11, 1980  through  January  15, 
1981  was  a  direct  result  of  the  strike  and 
not  because  of  the  utilization  of  oversea 
musicians. 

TA-W-11,996;  Metro  Goldwyn  Mayer, 
Culver  City,  CA 

TA-W-12.0C4;  Paramount  Pictures,  Div. 
of  Gulf  &  Western  Ind.,  Los  Angeles, 
CA 

TA-W-12,017;  Warner  Brothers,  Inc., 

Div.  of  Warner  Communications,  Inc., 
Burbank,  CA 

TA-W-12,021;  Columbia  Pictures 
Industries,  Inc.,  Burbank,  CA 
TA-W-12,024;  MCA,  Inc.,  Universal 
City,  CA 

TA-W-12,027;  Walt  Disney  Productions, 
Burbank,  CA 

TA-W-12,028;  20th  Century  Fox  Films 
Corporation,  Los  Angeles,  CA 

Affirmative  Determinations 

TA-W-8899;  Great  American  Sound  Co., 
Inc.,  Chatsworth,  CA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  17. 1979. 

TA-W-9534;  Victoria  Needlework,  Inc., 
New  York,  NY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  9, 1979. 

TA-W-9989;  Kraft  Systems,  Inc.,  Vista, 
CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  16, 1980. 

TA-W-11,700;  Monk  Fur  Co.,  Inc.,  Jim 
Thorpe,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated, on  or  after 
November  6, 1979. 

TA-W-10,887;  Roper  Luggage,  Sardis, 

MS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  4. 1979. 

TA-W-10,707  &  10,708;  Keller  Industries. 
Inc.,  Keller  Aluminum  Furniture  of 
Eastern  Georgia,  Waynesboro,  GA 
and  Keller  Tubing  of  Eastern  Georgia, 
Waynesboro,  GA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  2, 1979. 

TA-W-8878  &  8878A;  Keller  Industries, 
Inc.,  Keller  Aluminum  Furniture  of 
Virginia,  McKenney,  VA  and  Keller 
Tubing  of  Virginia.  McKenney,  VA 


A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  12, 1979. 

TA-W-9655  &  10,481;  Keller  Industries, 
Inc.,  Keller  Aluminum  Furniture  of 
Texas,  Caldwell,  TX  and  Keller 
Aluminum  Furniture  of  Indiana, 

Linton,  IN . 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  17, 1980. 

TA-W-9377;  Kaiser  Steel  Corp.,  Steel 
Mfg.  Div.,  Fontana,  CA 
'  A  certification  was  issued  covering  all 
workers  of  the  firm  engaged  in 
employment  related  to  the  production  of 
tin  plate  separated  on  or  after  January 
31, 1980.  The  investigation  further 
revealed  that  with  respect  to  hot  rolled 
sheet  and  strip,  cold  rolled  sheet  and 
strip,  galvanized  sheet,  electric  weld 
pipe,  basic  and  semi-finished  steel, 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

With  respect  to  continuous  weld  pipe, 
a  certification  remained  in  effect  until 
August  15, 1980,  subsequent  to  the 
closure  of  the  continuous  weld  pipe  mill 
in  November  1979. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  May  18-22, 

1981.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  S-5314, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20210  during  normal  working  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  May  27, 1981. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  81-16413  Filed  6-1-81;  8:46  »«| 

BILLING  CODE  4510-28-M 

[TA-W-10,034, 10,595] 

Hoover  Universal,  Inc.,  Certifications 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents  the 
results  of  investigations  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
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case  that  all  of  the  requirements  have 
been  met. 

The  investigations  were  initiated  on 
August  18, 1980  and  September  8, 1980, 
respectively,  in  response  to  petitions 
which  were  filed  on  behalf  of  workers  at 
the  Georgetown,  Kentucky  and  Adrian, 
Michigan  plants  of  Hoover  Universal, 
Incorporated.  Workers  at  the 
Georgetown,  Kentucky  and  Adrian, 
Michigan  plants  primarily  produce  metal 
seat  frames  for  automobiles  and  light 
trucks. 

The  Georgetown,  Kentucky  plant  of 
Hoover  Universal,  Incorporated 
produces  metal  seat  frames  for 
automobiles  and  light  trucks  and  metal 
components  for  household  and  office 
furniture.  The  Adrian,  Michigan  plant 
produces  metal  seat  frames  and  wire 
seat  components  for  automobiles  and 
light  trucks.  Workers  at  these  plants  are 
not  separately  identifiable  by  product 
line.  At  each  plant,  sales  of  metal  seat 
frames  accounted  for  a  large  portion  of 
total  plant  sales  and  for  nearly  all  of  the 
total  decline  in  plant  sales  during  the 
period  under  investigation. 

Preliminary  data  indicate  that 
aggregate  U.S.  imports  of  metal  seat 
frames  for  automobiles  and  light  trucks 
increased  absolutely  and  relative  to 
domestic  production  from  model  year 
(MY)  1979  to  MY  1980. 

A  Department  survey  revealed  that 
customers  of  Hoover  Universal, 
Incorporated  reduced  purchases  from 
the  Georgetown,  Kentucky  and  Adrian. 
Michigan  plants  from  MY  1979  to  MY 
1980  while  increasing  imports  of  metal 
seat  frames  for  automobiles.  Customers 
which  increased  imports  of  seat  frames 
accounted  for  a  substantial  share  of  the 
total  decline  in  sales  at  both  the 
Georgetown,  Kentucky  and  Adrian. 
Michigan  plants  from  MY  1979  to  MY 
1980. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 


that  increases  of  imports  of  articles  like 
or  directly  competitive  with  metal  seat 
frames  for  automobiles  and  trucks 
produced  at  the  Georgetown,  Kentucky 
and  Adrian,  Michigan  plants  of  Hoover 
Universal,  Incorporated  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  those  two 
facilities.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certifications: 

All  workers  of  the  Georgetown.  Kentucky 
plant  of  Hoover  Universal  Incorporated  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  29. 1979  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974; 
and 

All  workers  of  the  Adrian,  Michigan  plant 
of  Hoover  Universal,  Incorporated  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  28, 1979  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  26th  day  of 
May  1981. 

Harry ).  Gilman, 

Supervisory  International  Economist.  Office 
of  Foreign  Economic  Research. 

[FR  Doc.  81-16414  Filed  6-1-81;  8:45  aa| 
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Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has 
instituted  investigtions  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 


of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers’ 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdividion  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved. 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than  June  12, 1981. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  12, 1981. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C..  this  25th  day 
of  May  1981. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance.  , 


Appendix 


Pettonar  Union/ worker*  or  former  workers  of— 

Location 

Oats 

received 

Date  of 
peMon 

Petition  No. 

Articles  produced 

.  5/18/81 

5/11/81 

TA-W-12,704 . 

5/19/81 

5/13/81 

TA-W-12,705 . 

_  5/18/81 

5/11/81 

TA-W-12,706 . 

_  5/18/81 

5/12/81 

TA-W-12,707 . 

_  5/18/81 

5/12/81 

TA-W-1 2,708 . 

Jr  Colony  (1LGWU) . 

11/19/80 

11/14/80 

TA-W-12,709 . 

5/18/81 

5/12/81 

TA-W-12,710 . 

Samuel  Coane.  Inc.  (ACTWU) . 

5/19/81 

5/15/81 

TA-W-12,711 . 

(The)  Up6on  Co.  (RWDSU) . 

LockpOft,  N.Y . 

_ ...  5/15/81 

5/7/81 

TA-W-1 2,71 2 . 

_  5/20/81 

5/8/81 

TA-W-1 2.71 3 . 

_  5/20/81 

5/8/81 

TA-W-12.714 _ _ 

5/19/81 

5/1/81 

TA-W-12.715 . 

.  5/20/81 

5/15/81 

TA-W-12,716 . 

products  and  service  departnent 
.  Designed  and  buit  conveyor*  and  automation. 

Russo  Chevrolet  Inc.  (UAwj...... . 

Niagara  Falls,  N.Y _ _ _ _ 

-  S/18/81 

5/13/81 

TA-W-12,717..... 

...  Sales  and  service  of  Chevrolet  cars  and  Rucks. 
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Petitioner:  Union/workers  or  former  workers  of—  Location  recei^d  petrtion  Petition  No.  Articles  produced 


Three  Dee  Knitting  Mills  (workers)...,. _  Farmingdale,  New  York _  5/20/81  5/8/81  TA-W-12,718 -  Knitting  of  ladies’  sweaters. 


[FR  Doc  81-16411  Filed  6-1-81;  8:45  am) 

BILLING  CODE  4510-28-M 


[TA-W-1 1,522] 

VRN,  International,  Division  of 
Vernitron  Corp.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  April  29, 1981, 
a  worker  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  workers  and  former  workers 
producing  potentiometers  at  VRN, 
International’s  plant  in  St.  Petersburg, 
Florida.  The  determination  was 
published  in  the  Federal  Register  on 
May  15, 1981  (46  FR  26949). 

Pursuant  to  29  CFR  90.18(c), 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  the 
decision. 

The  worker  claimed  in  her  application 
for  reconsideration  that  the 
Department’s  denial  did  not  give  any 
consideration  to  company  imports  from 
Haiti  affecting  employment  at  the  St. 
Petersburg,  Florida  plant  of  VRN, 
International. 

The  Department's  review  revealed 
that  criterion  3  was  not  met  by  the 
workers’  petition.  The  Department  notes 
that  the  initial  certification  for  workers 
at  the  St.  Petersburg  plant  (TA-W-3910) 
expired  on  September  18, 1980.  Average 
sales,  production  and  employment 
increased  in  1980  compared  to  1979  at 
the  St.  Peterburg  plant.  Also,  average 
employment  increased  during  the 
September  to  December  1980  period 
compared  to  the  same  period  in  1979. 
Variations  in  production  and 
employment  at  the  St.  Petersburg  plant 
in  1980  are  attributable  to  normal 
business  fluctuations.  U.S.  imports  of 
total  variable  resistors  (the  category 
includes  potentiometers)  decreased  in 


quantity  in  1979  compared  to  1978  and  in 
the  first  nine  months  of  1980  compared 
to  the  like  period  in  1979. 

The  Department  could  find  no 
evidence  that  company  imports  whether 
from  Barbados  or  Haiti  adversely 
affected  production  and  employment  at 
the  St.  Petersburg  plant  in  1980. 
Employment  in  May,  1981,  is  at  a  near 
record  peak. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor’s  prior  decision. 
The  application  is,  therefore,  denied. 

Signed  at  Washington,  D  C.  this  20th  day  of 
May  1981. 

James  F.  Taylor, 

Director,  Office  of  Management. 
Administration  and  Planning. 

(FR  Doc.  81-16415  Filed  6-1-81;  8:45  am) 

BILLING  CODE  4510-28-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Panel  (Dance  Touring  Program); 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advsory  Committee  Act  (Pub.  L. 
92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance  Panel 
(Dance  Touring  Program)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
29-July  2, 1981  from  9:00  a.m.-5:30  p.m.  in 
room  1426  of  the  Columbia  Plaza  Office 
Building,  2401  E  Street,  NW, 

Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  July  2, 1981  from  9:00 
a.m.-5:30  p.m.  to  discuss  program 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  June  29-July  1, 1981  from  9:00 
a.m.-5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Fundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 


published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
sectiofl  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

Dated:  May  27, 1981. 

John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operation,  National  Endowment  for  the  Arts. 
|FR  Doc.  81-16375  Filed  6-1-81;  8:45  am] 

BILLING  CODE  7537-01-M 


Theatre  Panel  (Playwrights 
Fellowships  Section);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theatre 
Panel  (Playwrights  Fellowships  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  29, 1981,  from  9:00 
a.m. — 5:30  p.m.  in  room  1425  of  the 
Columbia  Plaza  Office  Complex,  2401  E 
St.,  NW.,  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)  634-6070. 
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Dated:  May  22, 1981. 

John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc.  81-18376  Filed  6-1-81;  8;45  am) 

BILLING  CODE  7537-01-M 


Theater  Panel  (Small  Professional 
Companies);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Panel  (Small  Professional  Companies)  to 
the  National  Council  on  the  Arts  will  be 
held  on  July  2-3, 1981,  from  9:00  a.m.- 
5:30  p.m.  in  room  1422  of  the  Columbia 
Plaza  Office  Complex,  2401  E  St.,  NW, 
Washington,  D.C.  20506 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  inconfidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Raegister  of 
February  13, 1980,  these  sessions  will  be 
closed  to4he  public  pursuant  to 
subsections  (c)(4), (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

Dated:  May  22, 1981.  . 

John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc.  81-18377  Filed  8-1-81;  8:45  am) 

BILLING  CODE  7537-01-M 


Theater  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Panel  to  the  National  Council  on  the 
Arts  will  be  held  on  June  30-July  1, 1981, 
from  9:00  a.m.-5:30  p.m.,  in  room  1422  of 
the  Columbia  Plaza  Office  Complex, 

2401  E  St.,  NW.,  Washington.  D.C.  20506 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  July  1, 1981,  from  9:00 
a.m.-12:00  noon,  to  discuss  policy. 

The  remaining  sessions  of  this 
meeting  on  June  30, 1981,  from  9:00  a.m.- 
5:30  p.m.  and  July  1, 1981,  from  12:00 
noon  to  5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 


financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506.  or  call  (202)  634-6070. 

Dated:  May  22, 1981. 

John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc.  81-16378  Filed  6-1-81;  8:45  am] 

BILLING  CODE  7537-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Proposed  Policy  Statement  Release  of 
Consumer  Examination  Reports 

agency:  National  Credit  Union 
Administration. 

ACTION:  Proposed  Policy  Statement. 

summary:  The  National  Credit  Union 
Administration  Board  proposes  a 
statement  of  policy  concerning  the 
release  to  certain  third  parties  of 
consumer  examination  reports  of 
individual  Federal  credit  unions. 
Pursuant  to  the  proposal,  the  reports 
would  be  released  only  in  limited 
circumstances  that  would  further  the 
interests  of  the  credit  union  without 
compromising  the  Administration’s 
reasons  for  generally  maintaining  the 
confidentiality  of  examination  reports. 
COMMENT  period:  Comments  will  be 
received  on  or  before  August  3, 1981. 
address:  Send  comments  to  Robert  S. 
Monheit,  Regulatory  Development 
Coordinator,  Office  of  General  Counsel, 
National  Credit  Union  Administration, 
1776  G  Street,  NW.,  Washington,  D.C. 
20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Cohen,  Director,  Office  of 
Consumer  Affairs,  at  the  above  address, 
telephone  (202)  357-1080. 

Proposed  IRPS  81-5 

The  National  Credit  Union 
Administration  (NCUA)  has 
traditionally  invoked  the  eighth 
exemption  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(8))  to 


maintain  strict  confidentiality  of  all 
Federal  credit  union  examination 
reports  and  related  materials.  This  has 
been  done  to  assure  a  free  flow  of 
information  between  Federal  credit 
unions  and  NCUA,  to  encourage  frank 
assessments  by  NCUA  examiners,  and 
to  prevent  unwarranted  concern  about 
the  condition  of  individual  Federal 
credit  unions.  With  respect  to  consumer 
law  complaince  examination  reports, 
however,  there  may  be  certain  instances 
where  disclosure  would  further  the 
interests  of  an  individual  Federal  credit 
union  without  compromising  NCUA’s 
traditional  reasons  for  maintaining 
confidentiality.  For  example,  the 
management  of  a  Federal  credit  union 
may  wish  to  have  the  credit  union's 
consumer  compliance  examination 
report  made  available  to  its  surety  bond 
company  in  connection  with  obtaining 
bond  coverage  for  losses  related  to 
consumer  law  violations.  It  may  be 
similarly  desirable  to  release  individual 
examination  reports  to  those  state  credit 
union  leagues  that  operate  risk  audit 
programs.  Also,  as  a  matter  of 
responsiveness  to  member  concern, 
credit  union  management  may  consider 
it  desirable  to  make  the  reports 
available  to  requesting  members  (after 
the  credit  union  has  taken  any 
corrective  action  that  may  be 
appropriate  as  a  result  of  the  findings  in 
the  report).  In  all  of  these  cases,  the 
NCUA  Board  has  determined  that  any 
request  should  be  submitted  to  NCUA. 
pursuant  to  the  Freedom  of  Information 
Act  and  NCUA’s  implementing 
regulation  (12  CFR  720(A)),  in  order  to 
preserve  the  agency's  legal  ownership 
interest  in  the  document.  • 

Accordingly,  NCUA  proposes  to 
release  consumer  compliance 
examination  reports  if  and  only  if  the 
following  conditions  are  met:  (1)  A 
request  has  been  received  by  NCUA 
from  a  bonding  company,  state  credit 
union  league,  or  member  of  the  Federal 
credit  union;  (2)  The  request  specifies 
the  requestor’s  relationship  to  the 
Federal  credit  union  and  the  requestor’s 
purpose(s)  in  requesting  the  report:  (3) 
NCUA  determines  that  the  Federal 
credit  union's  management  (Board  of 
Directors,  or  other  individual  expressly 
designated  by  the  Board  of  Directors) 
desires  that  the  report  be  disclosed  to 
the  requestor;  (4)  The  credit  union  has 
had  an  opportunity  to  take  any 
corrective  action  necessary  as  a  result 
of  violations  noted  in  the  report;  and  (5) 
NCUA’s  traditional  reasons  for 
protecting  confidentiality  of 
examination  related  materials  would  not 
be  unduly  compromised  by  the 
disclosure. 
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As  indicated  above  comments  are 
invited  on  this  proposal,  and  will  be 
accepted  until  August  3, 1981. 

Dated:  May  26. 1981. 

Beatrix  D.  Fields, 

Acting  Secretary  to  the  Board,  National 
Credit  Union  Administration. 

|FR  Doc.  81-16381  Filed  6-1-81;  8:45  am| 

BILUNG  CODE  7535-0 1-M 


NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  No.  414AJ 

Duke  Power  Co.;  Receipt  of  Additional 
Antitrust  Information;  Time  for 
Submission  of  Views  on  Antitrust 
Matters 

Duke  Power  Company,  pursuant  to 
Section  103  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  has  filed  information 
requested  by  the  Attorney  General  for 
Antitrust  Review  as  required  by  10  CFR 
Part  50,  Appendix  L.  This  information 
concerns  a  proposed  additional 
ownership  participant,  the  Piedmont 
Municipal  Power  Agency,  for  the 
Catawba  Nuclear  Station,  Unit  2.  The 
current  holders  of  the  construction 
permit  are  Duke  Power  Company  and 
North  Carolina  Municipal  Power  Agency 
Number  1. 

The  information  was  filed  in 
connection  with  the  application  by  Duke 
Power  Company  for  construction 
permits  and  operating  licenses  for  two 
pressurized  water  reactors.  Construction 
was  authorized  on  August  7, 1975  at  the 
Catawba  site  located  in  York  County, 
South  Carolina.  Although  the  Catawba 
facilities  consist  of  two  nuclear  power 
plants,  the  proposed  action  affects  only 
Catawba  Nuclear  Station,  Unit  2. 

The  original  application  was  dated 
November  10, 1972.  The  Notice  of 
Receipt  of  Application  for  Construction 
Permits  and  Facility  Licenses  and 
Availability  of  Applicant’s 
Environmental  Reports;  Time  for 
Submission  of  Views  on  Antitrust 
Matters  was  published  in  the  Federal 
Register  on  December  7, 1972  (37  FR 
26053).  Previously,  the  Notice  of  Hearing 
had  been  published  in  the  Federal 
Register  on  December  1, 1972  (37  FR 
25560). 

A  copy  of  the  above  documents  are 
available  for  public  examination  and 
copying  for  a  fee  at  the  Commission’s 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C.  20555  and  at  the 
York  County  Library,  325  South  Oakland 
Avenue,  Rock  Hill,  South  Carolina. 

Any  person  who  wishes  to  have  his 
views  on  the  antitrust  matters  with 
respect  to  the  Piedmont  Municipal 


Power  Agency  presented  to  the  Attorney 
General  fqr  consideration  or  who 
desires  additional  information  regarding 
the  matters  covered  by  this  notice, 
should  submit  such  views  or  requests  for 
additional  information  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 

Chief,  Utility  Finance  Branch,  Office  of 
Nuclear  Reactor  Regulation,  on  or 
before  July  21, 1981. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  May  1981. 

For  the  Nuclear  Regulatory  Commission. 

E.  Adensam, 

Acting  Chief,  Licensing  Branch  No.  4,  Division 
of  Licensing. 

[FR  Doc.  81-14928  Filed  5-18-81;  8:45  aifi| 

CODE  759G-01-M 


[Docket  No.  50-244] 

Rochester  Gas  and  Electric  Corp.; 
Granting  of  Relief  From  Certain 
Requirements  of  ASME  Code  Section 
Xi  inservice  Inspection  (Testing) 
Requirements 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  relief  from  certain  requirements 
of  the  ASME  Code,  Section  XI,  “Rules 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components”  to  the 
Rochester  Gas  and  Electric  Corporation. 
The  relief  relates  to  the  valve  testing 
program  for  the  Ginna  Nuclear  Power 
Plant  (the  facility)  located  in  Wayne 
County,  New  York.  The  ASME  Code 
requirements  are  incorporated  by 
reference  into  the  Commission’s  rules 
and  regulations  in  10  CFR  Part  50.  The 
relief  is  effective  as  of  its  date  of 
issuance. 

The  relief  allows  postponement  of 
certain  examinations  and  imposes 
alternative  examinations,  pursuant  to  10 
CFR  50.55a(g)(6)(i)  of  the  Commission’s 
regulations. 

The  requests  for  relief  comply  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  letter  granting 
relief. 

The  Commission  has  determined  that 
the  granting  of  relief  will  not  result  in 
any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51 .5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  the 
action. 


For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee’s  submittals 
dated  April  6, 1977,  August  4, 1977, 
October  31, 1977,  November  30, 1978, 
November  15, 1979,  September  4, 1980, 
Jnauary  30, 1981,  and  March  2, 1981,  (2) 
the  Commission’s  letter  to  the  licensee 
dated  May  26, 1981,  and  (3)  the 
Commission’s  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C.  20555  and  at  the 
Ginna  LPDR.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Md.,  this  26th  day  of 
May  1981. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 

Chief  Operating  Reactors  Branch  No.  5. 
Division  of  Licensing. 

[FR  Doc.  81-16384  Filed  (M~M:  U45  am] 

BILLING  CODE  7580-C1-* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Not.  11783  (812-4841)] 

Frank  Russell  Investment  Co.;  Money 
Market  Fund  Series;  Application 

Notice  of  filing  of  application  for  an 
Order  pursuant  to  section  6(c)  of  the  Act 
granting  Exemption  from  the  provisions 
of  section  2(a)(41)  of  the  Act  and  Rules 
2a-4  and  22c-l  thereunder. 

In  the  Matter  of  Frank  Russell 
Investment  Company — Money  Market 
Fund  Series,  1100  One  Washington 
Plaza,  Tacoma,  Washington  98402. 

Notice  is  hereby  given  That  Frank 
Russell  Investment  Company 
("Applicant”),  an  open-end,  diversified 
management  investment  company  of  the 
"series’’  type  registered  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  March 
16, 1981,  and  an  amendment  thereto  on 
April  20, 1981,  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act,  exempting  Applicant’s  Money 
Market  Fund  series  (“Fund”)  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder,  to 
the  extent  necessary  to  permit  the  Fund 
to  value  its  portfolio  securities  using  the 
amortized  cost  method  of  valuation.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 
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Applicant  states  that  a  registration 
statement  on  Form  N-l  under  the 
Securities  Act  of  1933  has  been  filed 
with  the  Commission  but  has  not  yet 
become  effective.  Applicant  represents 
that  the  Fund  is  a  “money  market"  fund 
designed  as  an  investment  vehicle  for 
investors,  including  fiduciaries, 
institutions  and  individuals.  Applicant 
states  that  its  investment  objective  is  to 
maximize  current  income  to  the  extent 
consistent  with  preservation  of 
principal,  maintenance  of  liquidity  and  a 
stable  $1.00  net  asset  value. 

According  to  the  application. 
Applicant’s  portfolio  may  be  invested  in 
a  variety  of  the  following  instruments: 
securities  issued  or  guaranteed  by  the 
United  States  government  or  any  of  its 
agencies  and  instrumentalities; 
certificates  of  deposit  and  bankers' 
acceptances  of  banks  having  total  assets 
in  excess  of  $100,000,000;  commercial 
paper;  and  corporate  obligations. 
Applicant  states  that  the  remaining 
maturities  of  all  securities  the  Fund 
acquires  will  be  less  than  one  year  at 
the  date  of  acquisition,  and  that  the 
dollar-weighted  average  maturity  of  the 
Fund’s  investment  portfolio  will  at  all 
times  be  120  days  or  less. 

As  here  pertinent.  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22c- 
1  adopted  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
therefor  issuing  any  redeemble  security 
shall  sell,  redeem  or  repurchase  any 
such  security  except  at  a  priced  based 
on  the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase  or 
to  sell  such  security.  Rule  2a-4  adopted 
under  the  Act  provides,  as  here  relevant, 
that  the  “current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution  and  redemption  shall  be  an 
amount  which  reflects  calculations 
made  substantially  in  accordance  with 
the  provisions  of  that  rule,  with 
estimates  used  where  necessary  or 
appropriate.  Rule  2a-4  further  states 
that  portfolio  securities  with  respect  to 
which  market  quotations  are  readily 
available  shall  be  valued  at  current 
market  value,  and  that  other  securities 
and  assets  shall  be  valued  at  fair  value 
as  determined  in  good  faith  by  the  board 
of  directors  of  the  registered  company. 


Prior  to  the  filing  of  the  application,  the 
Commission  expressed  its  view  that, 
among  other  things:  (1)  Rule  2a-4  under 
the  Act  requires  that  portfolio 
instruments  of  “money  market"  funds  be 
valued  with  reference  to  market  factors, 
and  (2)  it  would  be  inconsistent, 
generally  with  the  provisions  of  Rule  2a- 
4  for  a  "money  market"  fund  to  value  its 
portfolio  instruments  on  an  amortized 
cost  basis  (Investment  Company  Act 
Release  No.  9786.  May  31, 1977). 

Applicant  states  that  it  seeks  to 
attract  sophisticated  institutional  and 
individual  investors  and  in  order  to 
attract  and  retain  them  as  shareholders,  . 
it  must  have  a  stable  net  asset  value  and 
a  steady  flow  of  investment  income.  The 
application  states  that  Applicant’s 
management  believes  that  if  Applicant's 
security  portfolio  is  valued  using  the 
amortized  cost  method  there  would 
normally  be  a  negligible  discrepancy 
between  prices  obtained  by  the  market 
valuation  method  and  those  obtained  by 
the  amortized  cost  method.  Applicant 
states  that  its  board  of  directors  has 
determined  in  good  faith,  in  light  of  the 
characteristics  of  Applicant,  that  use  of 
a  $1.00  price  per  share  utilizing  the  cost 
method  of  valuation  would  be 
appropriate  and  represents  fair  value. 
Accordingly,  Applicant  requests 
exemptions  from  Section  2(a}(41)  of  the 
Act  and  Rules  2a-4  and  22c-l 
thereunder  to  the  extent  necessary  to 
permit  Applicant  to  value  its  portfolio 
by  means  of  the  amortized  cost  method 
of  valuation. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  or  persons, 
securities  or  transactions,  from  any 
provision  under  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  expressly  consents  to  the 
imposition  of  the  following  conditions  in 
any  order  granting  the  relief  it  requests: 

(1)  In  supervising  Applicant’s  Fund 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant’s  investment 
adviser  and  subadviser.  Applicant’s 
board  of  directors  undertakes — as  a 
particular  responsibility  within  the 
overall  duty  of  care  owed  to  its 
shareholders — to  establish  procedures 
reasonably  designed,  taking  into 
account  current  market  conditions  and 
the  Fund’s  investment  objectives,  to 


stabilize  the  Fund’s  net  asset  value  per 
share,  as  computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

(2)  Included  within  the  procedures  to 
be  adopted  by  Applicant's  board  of 
directors  shall  be  the  following: 

(a)  Review  by  the  board  of  directors 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
the  Fund’s  $1.00  amortized  cost  price  per 
share,  and  the  maintenance  of  records  of 
such  review. 1 

(b)  In  the  event  such  deviation  from 
the  Fund's  $1.00  amortized  cost  price  per 
share  exceeds  Vz  of  1  percent,  what 
action,  if  any,  should  be  initiated. 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  Fund's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  reduce  to  the 
extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  may 
include:  redemption  of  shares  in  kind; 
selling  portfolio  instruments  prior  to 
maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  the  Fund’s  average 
portfolio  maturity:  withholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

(3)  The  Fund  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that  the  Fund 
will  neither  (a)  purchase  any  instrument 
with  a  remaining  maturity  of  greater 
than  one  year,  nor  (b)  maintain  a  dollar- 
weighted  average  portfolio  maturity 
which  exceeds  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  security  results  in  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days,  the  Fund  will  invest 
its  available  cash  in  such  a  manner  as  to 
reduce  the  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable. 

(4)  Applicant  will  record,  maintain, 
and  preserve  permanently  in  an  easily 


'To  fulfill  this  condition,  the  Applicant  may  use 
actual  quotations  or  estimates  of  market  value 
reflecting  current  market  conditions  chosen  by  its 
board  of  directors  in  the  exercise  of  iU  discretion  to 
be  appropriate  indicators  of  value,  which  may 
include,  inter  alia,  (i)  quotations  or  estimates  of 
market  value  for  individual  portfolio  instruments,  or 
(ii)  values  obtained  from  yield  data  relating  to 
dasses  of  money  market  instruments  published  by 
reputable  sources. 
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accessible  place  a  written  copy  of  the 
procudures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Applicant  will  record,  maintain  and 
preserve  for  a  period  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
board  of  directors’  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  directors’ 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act  as  if  such  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act. 

(5)  Applicant  will  limit  the  Fund’s 
portfolio  investments,  including 
repurchase  agreements,  if  any,  to  those 
U.S.  dollar-denominated  instruments 
which  the  board  of  directors  determines 
present  minimal  credit  risks,  and  which 
are  of  “high  quality"  as  determined  by 
any  major  rating  service  or,  in  the  case 
of  any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

(6)  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and,  if  any  such  action 
was  taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  22, 1981,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 


advice  as  to  whether  a  hearing  is 
ordered  ,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  81-16370  Filed  6-1-81;  8:45  am] 

BILLING  CODE  8010-01-M 

[Release  No.  22065;  70-6595] 

Northeast  Utilities;  Proposal  To  Issue 
Common  Stock  at  Competitive  Bidding 

May  26, 1981. 

Northeast  Utilities,  174  Brush  Hill 
Avenue,  West  Springfield, 

Massachusetts  01089  (“Northeast”),  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission 
pursuant  to  Sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act”)  and  Rule  50  promulgated 
thereunder.  Northeast  proposes  to  issue 
and  sell  at  competitive  bidding  up  to 
9,000,000  shares  of  its  authorized 
common  stock,  $5  par  value,  not  later 
than  September  30, 1981.  The  price  for 
the  stock  will  be  determined  by  the 
competitive  bidding.  The  proceeds  of  the 
sale,  estimated  at  $81,000,000,  will  be 
used  to  make  capital  contributions  to 
Northeast’s  subsidiaries  and  to  retire,  in 
^part,  Northeast’s  outstanding  short-term 
borrowings.  It  is  stated  that  Northeast 
may  amend  its  declaration  to  seek  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  if  it  feels  that 
market  conditions  so  require. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission’s 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  June  18, 1981,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 


For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  81-16369  Filed  6-1-81;  8:45  am] 

BILLING  CODE  8010-01-M 

DEPARTMENT  OF  STATE 

Office  of  Nuclear  Technology  and 
Safeguards 

[Public  Notice  759] 

Interagency  Procedures  for  the 
Implementation  of  the  U.S.  IAEA 
Safeguards  Agreement 

This  notice  sets  forth  U.S.  agency 
procedures  for  Implementation  of  the 
Agreement  Between  the  United  States  of 
America  and  the  International  Atomic 
Energy  Agency  for  the  Application  of 
Safeguards  in  the  United  States  of 
America,  with  Protocol  (Agreement). 

For  additional  information,  contact 
Allen  Sessoms  (phone:  632-9318), 
Physical  Science  Officer,  Office  of 
Nuclear  Technology  and  Safeguards, 
OES/NTS,  State  Department, 
Washington,  D.C.  20520. 

A.  Coordination 

(1)  Interagency  Steering  Group  for 
International  Safeguards. 

(a)  The  interagency  mechanism  for 
coordinating  policy  and  resolving 
disputes  relating  to  the  implementation 
of  the  Agreement  shall  be  the 
Interagency  Steering  Group  for 
International  Safeguards  (ISG),  which  is 
concerned  generally  with  international 
safeguards  matters.  The  ISG  is 
composed  of  representatives  from  the 
Department  of  State  (State),  the 
Department  of  Energy  (DOE),  the 
Nuclear  Regulatory  Commission  (NRC), 
the  Arms  Control  and  Disarmament 
Agency  (ACDA)  and  the  staff  of  the 
National  Security  Council.  The  ISG  is 
chaired  by  the  Deputy  Assistant 
Secretary  of  State  for  Nuclear  Energy 
and  Energy  Technology  or  such  other 
official  as  may  be  designated  by  the 
Secretary  of  State.  Representatives  of 
the  agencies  which  are  ISG  members  are 
designated  by  the  respective  heads  of 
such  agencies.  The  ISG  shall  meet  at 
such  intervals  set  by  the  ISG  and  at  any 
time  at  the  request  of  any  ISG  member. 

(b)  In  the  event  any  question  of 
interpretation  of  the  Agreement 
affecting  NRC  arises  which  is  not 
resolved  by  the  ISG,  the  NRC  shall  seek 
and  be  bound  by  guidance  from  the 
President.  Neither  this  provision,  nor 
any  other  provision  in  these  procedures. 


Federal  Register  /  Vol.  40,  No.  105  /  Tuesday,  June  2,  1981  /  Notices 


29579 


shall  in  any  way  alter  the 
responsibilities  of  the  NRC  or  in  any 
way  limit  the  existing  authorities  and 
responsibilities  of  the  NRC. 

(2)  US-IAEA  Safeguards  Agreement 
Working  Group. 

(a)  The  ISG  shall  establish  a  working 
group  known  as  the  US-IAEA 
Safeguards  Agreement  Working  Group 
(SAWG),  which  shall  be  composed  of 
representatives  from  State,  ACDA,  the 
NRC  and  DOE.  A  State  representative, 
or  such  other  official  as  may  be 
designated  by  the  ISG  Chairman,  shall 
serve  as  Chairman  of  the  SAWG.  Each 
agency  shall  designate  its  respective 
representatives  to  serve  on  the  SAWG. 

(b)  The  SAWG  shall  monitor 
implementation  of  the  Agreement,  carry 
out  responsibilities  specifically 
prescribed  in  these  procedures,  and 
undertake  such  other  working  level 
activities  as  may  be  designated  by  the 
ISG. 

(3)  Negotiating  Team. 

(a)  The  ISG  shall  establish  a 
Negotiating  Team  which  shall  be 
composed  of  one  representative  from 
each  of  the  following  agencies:  DOS, 
DOE,  NRC  and  ACDA.  A  State 
representative  or  such  other  official  as 
may  be  designated  by  the  ISG 
Chairman,  shall  serve  as  the  Chairman 
of  the  Negotiating  Team.  Each  agency 
shall  designate  its  respective 
representative  to  serve  on  the 
Negotiating  Team. 

(b)  The  Negotiating  Team  shall 
negotiate  with  the  IAEA  the  Subsidiary 
Arrangements  and  the  Transitional 
Subsidiary  Arrangements  (collectively 
referred  to  as  the  Arrangements),  and 
undertake  such  other  responsibilities  as 
may  be  designated  by  the  ISG. 

(c)  Counsel  and  other  agency  officials 
may  participate  in  Negotiating  Team 
activities  at  the  request  of  their 
respective  agency  representative. 

B.  Communications 

As  provided  in  the  Arrangements, 
normally,  official  communications  on 
matters  relating  to  implementation  of 
the  Agreement  from  the  IAEA  are  to  be 
addressed  to  State  through  the  Mission 
of  the  United  States  of  America  to  the 
IAEA  (Mission),  and  from  State  are  to 
be  addressed  to  the  IAEA  through  the 
Mission.  Officers  in  the  Nuclear  Energy 
and  Energy  Technology  Affairs  Division 
of  the  Bureau  of  Oceans  and 
international  Environmental  and 
Scientific  Affairs  (OES/N)  in  State  and 
officers  in  the  Mission  shall  be  assigned 
responsibility  for  communications  to 
and  from  the  IAEA  in  connection  with 
implementation  of  the  Agreement.  In  the 
event  of  the  occurrence  of  unexpected 
circumstances,  communications  may  be 


undertaken,  as  appropriate,  other  than 
as  set  forth  in  this  Section  of  the 
procedures. 

C.  Regulation  of  NRC  Licensed  Facilities 
and  DOE  License-Exempt  Facilities 

(1)  For  implementation  of  the 
Agreement, 

(a)  The  NRC  shall  be  responsible  for 
maintaining  necessary  regulations 
applicable  to  NRC  licensed  facilities; 
and 

(b)  DOE  shall  be  responsible  for 
maintaining  appropriate  mechanisms 
applicable  to  DOE  license-exempt 
facilities. 

(2)  Requirements  contained  in  the 
Arrangements  shall  be  implemented  as 
follows: 

(a)  With  respect  to  an  NRC  licensed 
facility,  through  the  promulgation  of 
regulations,  the  incorporation  of 
appropriate  amendments  to  licenses  and 
the  issuance  of  such  orders  as  may  be 
necessary  to  assure  compliance;  and 

(b)  With  respect  to  a  DOE  license- 
exempt  facility,  through  the 
promulgation  of  appropriate 
mechanisms. 

D.  Facility  Attachments  and  Transitional 
Facility  Attachments 

(1)  Preparation.  The  NRC  or  DOE  as 
the  case  may  be,  shall  participate  with 
the  IAEA  in  preparation  of  the  material 
for  the  draft  facility  attachment  and 
transitional  facility  attachment 
(collectively  referred  as  the  draft 
attachment)  for  each  NRC  licensed 
facility  and  for  each  DOE  license- 
exempt  facility,  respectively,  selected  by 
the  IAEA,  under  Article  39  of  the 
Agreement  or  Article  2  of  the  Protocol. 
The  NRC  shall  consult  with  the  operator 
of  each  NRC  licensed  facility  and,  as 
appropriate,  arrange  for  such  operator  to 
participate  in  the  preparation  of  the 
material  for  the  draft  attachment  for 
such  facility.  The  NRC  or  DOE  as  the 
case  may  be,  shall  provide  the 
Negotiating  Team  an  opportunity  to  take 
part  in  preparation  with  the  IAEA  of  the 
draft  facility  attachment  for  use  in 
negotiation. 

(2)  Negotiation.  The  draft  attachment 
shall  be  approved  by  the  Negotiating 
Team  for  negotiation.  Each  facility 
attachment  or  transitional  facility 
attachment  (collectively  referred  to  as 
the  attachment)  shall  be  negotiated  with 
the  IAEA  by  the  Negotiating  Team 
under  the  guidance  of  the  ISG.  In  the 
course  of  these  negotiations,  the 
operator  of  the  licensed  facility  will  be 
consulted  and  views  and  interests  of 
each  such  operator  will  be  considered. 
The  licensee  will  be  given  the 
opportunity  to  review  and  comment  on 
the  attachment  before  it  is  agreed  to  by 


the  U.S.  Agreement  shall  be 
accomplished  by  the  ISG  Chairman  or 
his  designee  initialing  the  attachment 

E.  Information  To  Be  Provided  to  the 
IAEA 

(1)  Reports  on  the  status  of  nuclear 
material  required  to  be  submitted  to  the 
IAEA  pursuant  to  the  Agreement  at 
specified  intervals  or  occasions  shall  be 
compiled  and  submitted  as  follows: 

(a)  Review  and  transmission  of  initial 
reports  and  periodic  accounting  reports, 
including  amplifications  and 
clarifications  thereof,  in  accordance 
with  Codes  3.3  and  3.4  of  the 
Arrangements,  shall  be  the 
responsibility  of  the  NRC  and  DOE  as 
the  case  may  be.  These  reports  shall  be 
prepared  on  magnetic  tape  by  the 
Nuclear  Materials  Management  and 
Safeguards  Systems  (NMMSS)  operated 
jointly  by  the  NRC  and  DOE.  The  NRC 
or  DOE  as  the  case  may  be.  shall  be 
responsible  for  making  arrangements  for 
submission  of  the  necessary  data  from 
each  facility  operator  to  NMMSS,  which 
shall  compile  consolidated  reports  and 
send  the  tape  to  the  NRC  and  DOE  as 
appropriate,  for  review  and 
transmission  to  OES/N  for  delivery  to 
the  IAEA.  The  NRC  and  DOE  shall 
consult  and  provide  to  OES/N,  and 
OES/N  shall  provide  to  the  IAEA,  the 
telex  address  and  the  telephone  number 
of  appropriate  personnel  to  be  available 
for  use  by  the  IAEA  in  seeking 
clarifications  and  amplifications 
(including  questions  concerning  reported 
data)  of  the  accounting  reports. 

(b)  Preparation  and  transmission  of 
special  reports,  including  amplifications 
and  clarification  thereof,  in  accordance 
with  Code  3.5  of  the  Subsidiary 
Arrangements,  shall  be  the 
responsibility  of  the  NRC  or  DOE,  as  the 
case  may  be,  which  shall  send  each 
report  to  OES/N  to  permit  OES/N  to 
decide  if  any  further  review  is  needed 
prior  to  transmission  by  OES/N  to  the 
IAEA  and  whether  the  report  should  be 
referred  to  the  ISG  for  its  consideration. 

(c)  In  the  event  of  a  U.S. 
determination  of  material  unaccounted 
for  (MUF)  at  any  facility  selected  by  the 
IAEA  under  the  Agreement,  the  ISG 
shall  determine  in  satisfying  the  terms  of 
the  Agreement  what  information  if  any 
relating  to  any  U.S.  investigation  of  the 
MUF  is  to  be  transmitted  to  the  IAEA. 

(2)  Information  other  than  reports 
described  in  paragraph  (1)  of  this 
Section  includes  completed  Design 
Information  Questionnaires  and  other 
information  needed  in  connection  with 
design  review,  changes  in  design,  and 
requirements  with  respect  to 
radiological  protection;  and  notification 
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of  an  intended  withdrawal  (Agreement 
Article  12(a))  and  of  an  international 
transfer  (Agreement  Article  89).  The 
NRC  and  DOE,  as  the  case  may  be,  shall 
be  responsible  for  obtaining  such 
required  information  and  ensuring  that  it 
is  prepared  in  prescribed  format  for 
transmission  to  the  IAEA  in  accordance 
with  Codes  3.1,  3.2,  3.6,  and  3.7  of  the 
Subsidiary  Arrangements  and  Codes  3.1 
and  3.2  of  the  Transitional  Subsidiary 
Arrangements.  Such  information  and 
notification  shall  be  transmitted  to  the 
IAEA  by  State. 

(3)  The  Agreement  shall  not  be 
construed  to  permit  the  communication 
to  the  IAEA  of  Restricted  Data 
controlled  by  the  Atomic  Energy  Act  of 
1954,  as  amended. 

F.  Eligible  List 

(a)  The  list  of  eligible  U.S.  facilities 
provided  to  the  IAEA  under  Agreement 
Article  1(b)  (eligible  list)  shall  be 
reviewed  by  the  ISG  from  time  to  time  to 
determine  if  any  addition  or  removal  of 
a  facility  should  be  made.  A 
representative  of  the  Department  of 
Defense  (DOD)  shall  participate  as  a 
member  of  ISG  in  such  review  and 
determination.  The  NRC  or  DOE,  as  the 
case  may  be,  shall  be  responsible  for 
informing  the  ISG  of  any  change  in  the 
status  of  an  NRC  licensed  facility  or 
DOE  licensed-exempt  facility,  relative  to 
possible  addition  to,  or  removal  from, 
the  eligible  list.  In  the  event  that  any 
ISG  member  agency,  including  DOD, 
believes  that  for  national  security 
reasons  a  particular  urgency  exists 
relative  to  the  removal  of  a  facility  from 
the  eligible  list,  such  agency  may,  where 
disagreement  develops  or  where 
immediate  affirmative  action  is  deemed 
essential  and  cannot  be  accommodated 
by  the  ISG,  seek  to  have  the  President 
decide  regarding  such  proposed 
removal. 

(b)  Any  changes  in  the  eligible  list 
shall  be  submitted  to  the  IAEA  by  State 
through  the  Mission  as  provided  in 
Agreement  Article  34,  after  the  following 
notification  by  State  to  the  Congress: 

(1)  For  any  addition,  after  60  days 
notice  to  the  Senate  Committee  on 
Foreign  Relations  and  the  House 
Committee  on  Foreign  Affairs,  which 
notice  shall  include  an  explanation  of 
the  basis  on  which  the  determination  to 
make  the  addition  was  made,  and  if  the 
Congress  has  not  during  said  60-day 
period  passed  a  concurrent  resolution  of 
disapproval;  and 

(2)  For  any  deletion,  after  notification 
to  the  Senate  Committee  on  Foreign 
Relations  and  the  House  Committee  on 
Foreign  Affairs. 

(c)  State  shall  provide  each  of  the  ISG 
member  agencies  including  DOD  with  a 


copy  of  the  eligible  list  and  changes 
thereto.  The  NRC  shall  make  it  available 
for  inspection  in  the  NRC  Public 
Document  Room. 

G.  IAEA  Consultations 

(a)  The  Director  General  of  the  IAEA, 
in  selecting  any  facility  under  the 
Agreement,  may  seek  to  consult  with  the 
United  States  in  the  interest  of  avoiding 
discrimination  among  U.S.  facilities  in 
accordance  with  Agreement  Article  2(c). 
Moreover,  the  U.S.  and  IAEA  may  likely 
consult  to  insure  compliance  with 
Agreement  Article  22;  and  the  United 
States  may  request  consultations  in 
accordance  with  Agreement  Article  80. 
All  matters  concerning  any  such 
consultation  shall  be  considered  by  the 
ISG. 

(b)  In  addition  to  consultations 
contemplated  in  paragraph  (a)  of  this 
Section,  OES/N  shall  arrange  for 
periodic  consultations  between  the 
SAWG  and  the  IAEA,  in  accordance 
with  Agreement  Article  19,  to  review 
progress  in  implementation  of  the 
Agreement  and  to  consider  any  matter 
relevant  to  the  Agreement  which  either 
party  to  the  Agreement  may  raise. 

H.  Matters  Raised  by  Facility  Operators 

Any  question,  complaint  or  request 
from  a  facility  operator  shall  be  directed 
to  the  NRC  or  DOE,  as  the  case  may  be, 
which  shall  consider  the  matter  in 
accordance  with  its  established 
procedures.  The  ISG  shall  be  available 
for  consultation  by  the  NRC  or  DOE  on 
such  matters.  Any  questions  from  a 
facility  operator  concerning  any 
interpretation  of  the  Agreement  or  the 
Arrangements,  any  question  relating  to 
the  payment  of  invoices  by  the  IAEA  to 
the  facility  operator,  and  any  request 
from  a  facility  operator  with  respect  to 
exemption  or  termination  of  safeguards, 
other  than  as  provided  for  in  an 
attachment,  shall  be  addressed  to  the 
NRC  or  DOE  as  appropriate.  NRC  or 
DOE  will  advise  OES/N  of  such 
question  or  request  for  consideration.  If 
necessary  the  matter  will  be  referred  to 
the  SAWG,  the  Negotiating  Team,  or  the 
ISG  for  consideration  or  resolution. 

I.  Matters  Raised  by  the  IAEA 

Any  question,  complaint,  or  request 
concerning  implementation  of  the 
Agreement  which  is  received  from  IAEA 
Headquarters  by  the  Mission  in 
accordance  with  Codes  1.1  of  the 
Arrangements,  and  is  not  otherwise 
provided  for  in  these  procedures,  shall 
be  transmitted  to  OES/N.  OES/N  shall 
refer  such  matters  to  the  SAWG,  the 
Negotiating  Team,  the  ISG,  the  NRC  or 
DOE,  as  the  case  may  be,  for 


consideration  and  recommendation  or 
resolution. 

J.  Matters  Concerning  IAEA  Inspectors 

(1)  Any  question,  complaint  or  request 
for  assistance  from  any  IAEA  inspector, 
while  performing  inspection  activities  in 
the  United  States,  which  is  not  resolved 
by  personnel  at  the  facility  in  question 
or  through  NRC  or  DOE  contact,  shall  be 
referred  to  OES/N.  The  IAEA  shall  be 
provided  with  the  names  of  designated 
officials  in  the  NRC,  DOE  and  OES/N 
for  this  purpose,  including  24-hour 
telephone  number  information.  OES/N 
shall  advise  the  NRC  or  DOE  as  soon  as 
possible  whenever  so  contacted,  to 
determine  whether  any  immediate 
action  is  appropriate  and  to  obtain  any 
necessary  assistance  from  the 
appropriate  NRC  or  DOE  official.  If  time 
and  circumstances  permit,  the  matter 
may  be  referred  to  the  SAWG  by 
OES/N,  and,  in  any  event,  the  SAWG 
shall  be  advised  by  OES/N  of  the  matter 
and  its  resolution. 

(2)  Any  question,  complaint  or  request 
from  a  facility  operator  concerning  an 
action  by  an  IAEA  inspector  shall  be 
addressed  to  the  NRC  or  DOE,  as 
appropriate.  This  shall  be  undertaken  in 
the  first  instance  by  contacting  an 
appropriate  NRC  or  DOE  official,  if 
present  at  the  facility.  If  necessary,  a 
designated  official  at  NRC  or  DOE 
headquarters  shall  be  consulted.  If  not 
resolved  by  such  consultation,  the 
matter  will  then  be  addressed  as 
described  in  Section  H  above. 

(3)  The  NRC  and  DOE,  as  appropriate, 
shall  be  responsible  for  ensuring 
compliance  with  footnotes  to  Codes  3.2 
of  the  Arrangements  with  respect  to 
safety,  radiation  protection,  and  medical 
care  of  IAEA  staff  members  carrying  out 
functions  under  the  Agreement. 

K.  Designation  of  IAEA  Inspectors 

Each  proposal  by  the  IAEA  for 
designation  of  one  or  more  inspectors 
for  service  in  the  United  States  which  is 
received  by  the  Mission  shall  be 
referred  to  the  SAWG  for  consideration. 
If  consensus  cannot  be  reached,  the 
matter  will  be  referred  to  the  ISG.  State 
shall  provide  the  U.S.  response  to  each 
such  proposal  to  the  Mission  for 
transmittal  to  the  IAEA.  OES/N  shall 
maintain  the  list  of  IAEA  inspectors 
formally  designated  for  service  in  the 
United  States  and  shall  provide  copies 
of  the  list,  and  changes  as  they  occur,  to 
each  ISG  member  agency.  The  NRC  and 
DOE  may  provide  copies  of  such  lists  to 
facility  operators  under  their  respective 
jurisdictions  for  their  information. 
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L.  Notification  of  IAEA  Inspections  and 
Visits 

NRC  and  DOE  shall  consult  and 
provide  to  OES/N,  and  OES/N  shall 
provide  the  IAEA,  the  name,  telex 
address,  and  telephone  number  of  an 
appropriate  official  and  alternate  to  be 
contacted  by  the  IAEA  for  advance, 
informal  coordination  and  planning  of 
any  inspection  or  visit.  This  official  shall 
coordinate  preparation  for  each 
inspection  or  visit  with  any  facility 
involved  and  provide  timely  responses 
directly  to  the  IAEA.  Such  coordination 
shall  be  in  preparation  for  the  formal 
advance  notification  of  each  IAEA 
inspection  and  visit  (Agreement  Article 
81  and  Protocol  Aritcle  11(b))  which, 
when  received  by  the  Mission,  shall  be 
provided  to  State  by  telegram,  with  the 
NRC  and  DOE  as  information  addresses. 
OES/N  shall  maintain  a  schedule  of 
each  planned  IAEA  inspection  or  visit 
and  provide  copies  to  the  ISG  member 
agencies.  The  operator  of  each  facility  to 
be  inspected  or  visited  shall  be  so 
informed  by  the  NRC  or  DOE,  as  the 
case  may  be,  which  shall  also  arrange 
for  the  IAEA  inspector  to  be 
accompanied  by  one  or  more  NRC  or 
DOE  representatives.  DOE  or  NRC  as 
appropriate  shall,  to  the  extent  possible, 
accommodate  requests  by  SAWG 
members  to  be  present  during 
inspections. 

M.  Reports  by  the  IAEA 

Reports  by  the  IAEA,  in  accordance 
with  Agreement  Articles  41,  64  and  88. 
of  its  inspections  and  other  safeguards 
activities  in  the  United  States,  when 
received  by  the  Mission,  shall  be 
transmitted  to  State.  OES/N  shall 
provide  copies  to  the  ISG  member 
agencies  and  shall  also  maintain  a  file  of 
such  reports. 

N.  Implementation  Reports 

SAWG,  on  the  basis  of  information 
collected  by  the  NRC  and  DOE  and 
information  obtained  from  the  IAEA, 
may  prepare  periodic  reports  concerning 
implementation  of  the  Agreement, 
including,  inter  alia,  pertinent  statistics, 
lists  of  facilities  inspected,  and  other 
relevant  data  for  the  information  of 
government  agencies,  the  Congress  and 
the  public. 

O.  Agreement  Article  22 

State  shall  institute  steps  as  necessary 
to  suspend,  for  the  duration  of  the 
Agreement,  the  application  of  IAEA 
safeguards  in  the  United  States  under 
other  safeguards  agreements  with  the 
IAEA.  State  shall  maintain  a  list  of  the 
agreements,  required  by  Code  3.8.1  of 
the  Subsidiary  Arrangements,  under 


which  the  application  of  such 
safeguards  has  been  suspended  and 
shall  provide  this  list  and  all  subsequent 
changes  to  each  ISG  member  agency. 
DOE  shall  prepare  the  reports  required 
by  Codes  3.8.2  and  3.8.3  of  the 
Subsidiary  Arrangements  for  delivery  of 
these  reports  to  State  for  transmission 
by  State  to  the  IAEA  within  the  time 
limits  stipulated  in  Codes  3.8.2  and  3.8.3. 
DOE  shall  also  be  responsible  for  the 
monitoring  function  called  for  in 
footnote  3  of  Code  3.8  of  the  Subsidiary 
Arrangements  and  for  reporting,  at  least 
annually,  to  State  the  results  of  such 
monitoring. 

P.  Role  of  these  Procedures  and  their 
Modification 

(1)  Scope.  These  procedures  are  for 
the  purpose  of  interagency  coordination 
and  shall  not  affect  the  internal 
coordination  mechanism  of  any  agency. 
These  procedures  establish 
requirements  solely  applicable  to  certain 
agencies  of  the  United  States 
Government,  rather  than  individuals, 
and,  accordingly,  are  not  rules  within 
the  meaning  of  the  Administrative 
Procedure  Act. 

(2)  Amendment.  These  procedures 
may  be  amended  from  time  to  time  by 
the  ISG.  However,  any  proposed 
changes  that  affect  additions  to,  or 
deletions  from,  the  list  of  facilities 
eligible  for  the  application  of  safeguards 
must  be  concurred  in  by  DOD. 

Dated:  May  14. 1981. 

John  P.  Boright, 

Director,  Office  of  Nuclear  Technology  and 
Safeguards. 

|FR  Doc.  81-16379  Filed  6-1-81;  8:45  aoi| 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Dept.  Circ.  570, 1960  Rev.,  Supp.  No.  27] 

Cornhusker  Casualty  Company;  Surety 
Companies  Acceptable  on  Federal 
Bonds:  Termination  of  Authority 

Notice  is  hereby  given  that  the 
certificate  of  authority  issued  by  the 
Treasury  to  Cornhusker  Casualty 
Company,  Omaha,  Nebraska,  under 
Sections  6  to  13  of  Title  6  of  the  United 
States  Code,  as  an  acceptable  surety  on 
Federal  bonds  is  hereby  terminated, 
effective  June  30, 1981. 

The  company  was  last  listed  as  an 
acceptable  surety  on  federal  bonds  at  45 
FR  44503,  July  1. 1980. 

With  respect  to  any  bonds  currently  in 
force  with  Cornhusker  Casualty 
Company,  bond-approving  officers  of 
the  Government  may  let  such  bonds  run 


to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  company. 

Questions  concerning  this  notice  may 
be  directed  to  the  Audit  Staff,  Bureau  of 
Government  Financial  Operations, 
Department  of  the  Treasury, 
Washington,  D.C.  20226,  Telephone  202- 
634-5010. 

Dated:  May  27. 1981. 

W.  E.  Douglas, 

Commissioner. 

(FR  Doc.  81-16401  Filed  6-1-81;  8:45  am| 

BILLING  CODE  4810-35-44 


[Dept.  Circ.  570, 1980  Rev.,  Supp.  No.  26] 

Surety  Companies  Acceptable  on 
Federal  Bonds 

A  certificate  of  authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Sections  6  to  13  of  Title  6  of  the 
United  States  Code.  An  underwriting 
limitation  of  $349,000  has  been 
established  for  the  company. 

Name  of  Company:  DELTA  CASUALTY 
COMPANY 

Business  Address:  4711  North  Clark  Street. 

Chicago,  Illinois  60640 
State  of  Incorporation:  Illinois 

Certificates  of  authority  expire  on 
June  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570, 1980  Revision,  at  page 
44504  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  the  Audit  Staff.  Bureau  of 
Government  Financial  Operations. 
Department  of  the  Treasury, 
Washington,  D.C.  2022a 

Dated:  May  27. 1981. 

W.  E.  Douglas, 

Commissioner. 

(FR  Doc.  81-16402  Filed  8-1-81;  *46  aa| 

BILLING  CODE  4810-3S-M 


VETERANS  ADMINISTRATION 

Special  Medical  Advisory  Group; 
Meeting 

The  Veterans  Administration  give* 
notice  under  38  U.S.C.  4112,  that  a 
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meeting  of  the  Special  Medical  Advisory 
Group  will  be  held  in  the 
Administrator’s  Conference  Room  at  the 
Veterans  Administration  Central  Office, 
810  Vermont  Avenue,  NW,  Washington, 
DC,  on  June  24  and  25, 1981.  The  purpose 
of  the  Special  Medical  Advisory  Group 
is  to  advise  the  Administrator  and  the 
Chief  Medical  Director  relative  to  the 
care  and  treatment  of  disabled  veterans, 


and  other  matters  pertinent  to  the 
Veterans  Administration’s  Department 
of  Medicine  and  Surgery. 

The  sessions  will  convene  at  8:30  a.m. 
both  days.  These  sessions  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room;  Because  this  capacity  is 
limited,  it  will  be  necessary  for  those 
wishing  to  attend  to  contact  Mrs. 
Barbara  Pryor,  Executive  Secretary, 


Special  Medical  Advisory  Group, 
Veterans  Administration  Central  Office 
(phone  (202)  389-2298)  prior  to  June  5, 
1981. 

Dated:  May  22, 1981. 

Rufus  H.  Wilson, 

Acting  Administrator. 

|FR  Doc.  81-16359  Filed  6-1-81;  8:45  am) 
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requires  that  this  meeting  be  held  with 
less  than  one  week’s  advance  notice  to 
the  public,  and  no  earlier  announcement 
of  the  meeting  was  practicable. 
place:  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 

Dated:  May  29, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

IS-861-81  Filed  5-29-81;  3:39  pm] 

BtLJUNG  CODE  6210-01-M 

6 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION. 

IUSITC  SE-81-15) 

TIME  AND  DATE:  10  a.m.,  Tuesday,  June  9, 
1981. 

PLACE:  Room  117,  701  E.  Street,  N.W., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary: 
a.  Wood  stoves  (Docket  No.  731). 

5.  Investigation  731-TA-42  (Motorcycle 
Batteries  from  Taiwan) — briefing  and  vote. 

6.  Investigation  337-TA-87  (Certain  Coin- 
Operated  Audio-Visual  Games  and 
Components  Thereof) — briefing  and  vote. 


7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON!  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

(S-855-81  Filed  5-29-81;  10:15  am| 

BILLING  CODE  7020-C2-H 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD. 

[NM-81-20] 

TIME  AND  DATE:  9  a.m.,  Tuesday,  June  9, 
1981. 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Avenue  SW„ 

Washington,  D  C.  20594. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  TWA  B-727, 
N840TW,  Saginaw,  Michigan,  April  4, 1979. 

2.  Aircraft  Accident  Report:  Georgia-Pacific 
Corporation  Cessna  500  Citation,  N501P, 
Mercer  County  Airport,  Bluefield,  West 
Virginia,  January  21, 1981,  and 
Recommendations  to  the  Federal  Aviation 
Administration. 

3.  Marine  Accident  Report:  Collison  of 
Panamanian  Bulk  Carrier  M/V  SEADANIEL 
and  German  Containership  M/V  TESTBANK 
near  Shell  Beach,  Louisiana,  July  22, 1980, 
and  Recommendations  to  the  U.S.  Coast 
Guard,  the  owner  of  the  vessel,  the  Materials 
Transportation  Board,  the  Crescent  River  Port 
Pilots  Association,  and  the  National  Cargo 
Bureau,  Inc. 

4.  Highway  Accident  Report:  Multiple- 
Vehicle  Collisions  and  Fire,  Interstate  15, 
Near  San  Bernardino,  California,  November 
10, 1980,  and  Recommendations  to  the 
National  Highway  Traffic  Safety 
Administration  and  the  State  of  California. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming  202- 
382-6525. 

May  29, 1981. 

[S-856-81  Filed  5-29-81;  12:52  pm| 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD. 

[NM-81-21] 

TIME  and  date:  9  a.m.,  Thursday,  June 
11, 1981. 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Avenue  SW„ 
Washington,  D.C.  20594, 

STATUS:  The  first  item  will  be  open  to 
the  public;  the  last  two  will  be  closed 
under  Exemption  10  of  the  Government 
in  the  Sunshine  Act, 

MATTERS  TO  BE  CONSIDERED: 

1.  Discussion  of  whether  to  grant  the 
Airline  Pilots  Association’*  request  for  oral 
argument  regarding  petition  for 
reconsideration  of  probable  cause  in  aircraft 
accident.  Pacific  Southwest  Airlines,  Inc. 
Boeing,  727,  and  Cessna  172G,  N7711G,  San 
Diego,  California,  September  25, 1978. 

2.  Opinion  and  Order:  Administrator  v. 
Gad,  Docket  SE-4791. 

3.  Opinion  and  Order:  Administrator  v. 
Lau,  Docket  SE-47Q8. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming  202- 
382-6525. 

May  29, 1981. 

(S-857-81  Filed  5-29-81;  12*2  pm| 
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